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1. INTRODUCTION

In the federal general election of 2015, the Liberals and the New
Democrats both ran on electoral reform and pledged that it would be the last
time that Canadians cast their ballots under a single-member plurality (SMP)
electoral system. Justin Trudeau led the Liberal Party to a parliamentary
majority on a platform of replacing SMP with a new electoral system to be
determined later. As Prime Minister, Trudeau instructed the Minister of
Democratic Institutions on November 4, 2015 to ‘‘Bring forward a proposal to
establish a special parliamentary committee to consult on electoral reform,
including preferential ballots, proportional representation, mandatory voting
and online voting.”2 The Trudeau government included an additional,
concrete and unambiguous pledge on electoral reform in the Speech from
the Throne on December 4, 2015.

To make sure that every vote counts, the Government will undertake

consultations on electoral reform, and will take action to ensure that
2015 will be the last federal election conducted under the first-past-
the-post voting system.3

However, the general federal election of 2015 was not the last to have been
conducted under SMP because the Trudeau government rejected the report of
the Special Committee on Electoral Reform and formally abandoned electoral
reform in December 2016. While it is unlikely that the current government will
revive the initiative, electoral reform has become a salient political issue
federally and provincially since the early 2000s and will remain so. Another
government and parliament could one day re-consider electoral reform, and
the same historical and constitutional considerations will likewise remain.

As such, this article will explore the theoretical underpinning and history
of various modes of representation and electoral systems in general and how
the meaning of representation by population in Canada has shifted over time.
It will also elaborate on how mixed-member proportional representation
(MMPR), single transferable vote (STV), or single-member majority (SMM)



through ranked balloting could be implemented and address how switching to
a proportional system, which would make minority parliaments and coalition
governments the norm, would affect constitutional conventions on forming
governments and dissolving parliaments. I conclude that Parliament alone
could certainly enact ranked balloting and could probably enact some forms of
MMPR or STV unilaterally as well, though the Senate Reference has raised
doubt over what Parliament alone can do under the Section 44 Amending
Procedure. In contrast, a form of MMPR that takes regional or the Canada-
wide popular vote in account for allocating compensatory seats across
provinces, instead of one which allocates compensatory seats within each
province, would definitely meet the threshold of a constitutional amendment
under the General Amending Procedure and could not happen without
substantial provincial agreement. With respect to uncodified part of the
Constitution of Canada, a proportional electoral system would not alter the
established constitutional positions of the Governor General and Prime
Minister, but would make minority parliaments and minority or coalition
governments more common — perhaps even the norm — and would therefore
most likely revive 19th-century conventions on forming governments and
dissolving parliaments. In other words, what occurred in British Columbia in
2017 and New Brunswick in 2018 could become the new standard.

2. THREE MODELS OF REPRESENTATION

(a) The Organic Geographic and Communal Theory of Representation:
Multi-Member Plurality

Hidden within the debates on electoral systems and electoral reform which
have taken place over the last 170 years remain several crucial presumptions
and three distinct modes or schools of thought on how representation should
work.4 These three ideal-types — the Traditional Geographic Model, the
Classical Liberal Model, and the Political Party Model — have influenced the
contemporary Canadian debates on electoral reform and also help explain how
the provincial and federal electoral systems in this country have evolved from
the 18th century to the present.

The Traditional Geographic Model of Representation developed
organically in various European polities in the High Middle Ages as they
established parliaments which represented the medieval estates of the body
politic, like commons, lords temporal, lords spiritual, and the Crown itself. In
England, this traditional, geographic and communal theory of representation
saw shires and boroughs each return multiple members to the House of
Commons. This form of multi-member plurality — which Spanish political
scientist Josep Colomber calls ‘‘the originating electoral system”5 — gave
representation to multiple communities of interest within the same geographic
area. This corresponded well to the medieval conception of society as
consisting of various natural estates and stations. Colomber notes that multi-
member plurality ‘‘can produce a consensual individual representation of the
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community.”6 This method pre-dates organized political parties by several
centuries and relied on a highly restricted franchise. Multi-member plurality
also contemplates effective representation as weighing interests rather than
counting individuals and provided a kind of representation better suited to the
era before Responsible Government, when members of the House of
Commons did not also become Ministers of the Crown. This oldest, most
traditional form of representation most firmly established itself in the
Maritimes, a part of British North America settled in the 17th and 18th
centuries well before the revolutions of the 1780s to 1840s and before
Responsible Government emerged in the mid-19th century.

In England, the House of Commons and multi-member plurality had
emerged by the reign of Edward III (1327-1377).7 From the 13th century until
1885, most English electoral districts returned two, three, or four MPs each;8

for instance, writs of election indicate that multi-member districts returning
three or four members prevailed in the rural shires and boroughs during the
reign of Elizabeth I (1558-1603).9 The Westminster Parliament did not begin to
replace multi-member plurality with single-member plurality until the late 19th
century. Even by the Dominion of Canada’s establishment in 1867, fully three-
quarters of electoral districts in England still returned two members each,
while the remainder returned either one or four members.10 Not until the
Representation of the People Act, 1884, which first took effect for the general
election of 1885, did single-member plurality become the default electoral
system for the British House of Commons (applying to about 90% of the
districts) — yet even then, some redoubts of multi-member plurality remained
until the mid-20th century.11 The Representation of the People Act, 1948, which
first took effect for the general election of 1950, finally applied single-member
plurality and equal suffrage universally by abolishing the University
Constituencies, which had previously given graduates of prestigious
universities a second vote in general elections and a second avenue of
representation in the House of Commons.12 In contrast, universal single-
member plurality had become the standard in Canada by the eighteen-forties.

Colomber argues that organized political parties ultimately killed off this
traditional system of multi-member plurality throughout Europe and
European empires as voters (albeit under a more limited franchise) started
supporting the same slate of party candidates across their multiple ballots,
leading to ‘‘a party sweep or over-representation by a single party.”13

Politicians therefore variously saw single-member plurality, single-member
majority (the effect of either instant run-off balloting or two-round balloting),
or multi-member proportional representation as antidotes to the block-voting
which had crippled multi-member plurality with highly distorted outcomes.14

In other words, this ‘‘Originating System,” born of the Middle Ages when
Kings both reigned and ruled, proved inadequate in light of various
concurrent developments in the 19th century: the Enlightenment’s emphasis
on individual rights and political liberties, the expansion of the franchise, the
entrenchment of political parties, and the emergence of the modern
parliamentary system of government.
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(b) The Classical Liberal Model of Representation

This Classical Liberal Model of Representation can manifest itself through
electoral systems based on geographical representation, especially a systematic
single-member plurality, single-member majority through instant run-off
balloting, or even the multi-member geographic districts and preferential
ballots under single transferable vote. But unlike the Traditional Model, it
leans more toward counting individuals and protecting individual rights. The
Classical Liberal Model remains antithetical to party-list proportional
representation and to mixed-member proportional representation.

This model of representation originated from the United States
Constitution of 1787 and the American system for assigning seats in the
federal House of Representatives on the basis of the populations of the several
states. The states therefore earned a kind of geographic representation
proportional to their populations. Thomas Jefferson himself devised the first
mathematical formula which the US Congress later adopted in 1792 as a
means of apportioning seats after each Decennial Census. The ‘‘Jefferson
Method” became known in continental Europe in the mid-19th century as the
Largest Averages Method or the ‘‘D’Hondt Method” when the eponymous
Belgian mathematician first applied the formula as a means of apportioning
seats in the elected assembly to political parties themselves under party-list
proportional representation.15 This Classical Liberal Model of Representation
thereby influenced the Political Party Representation Model decades later.
‘‘Proportional representation” shifted meaning from providing a geographic
polity like a state a number of representatives in general proportion to its
population to providing political parties representatives in the assembly after
each particular general election in a manner proportional to the popular vote
obtained by each qualifying party. The American system from the 1790s
already accounted for federalism and bicameralism. George Brown adapted
this Jeffersonian ideal and shifted it from presidential-congressional system of
government to parliamentary Responsible Government.

Brown understood that Responsible Government depended upon the
Royal Recommendation and the principle that money bills be introduced in a
House of Commons that provided representation by population of the
provinces as opposed to the equality of representation of provinces.16 Under a
presidential-congressional system, representation in the legislative branch can
function for the sake of representation in and of itself because it remains
separate from the executive. But under Responsible Government where the
Ministry both derives from and must command a majority in the House of
Commons, representation suddenly matters not only in and of itself but also in
terms of who forms the political executive, which, in turn, takes responsibility
for policies of taxation and expenditure.

In Canada, this model of representation manifested itself through
systematic and universal single-member plurality from the 1840s onward. In
the United Kingdom, mid-19th century proponents of electoral reform like
Thomas Hare and John Stuart Mill supported STV, multi-member
proportional representation based on preferential ranking of individual
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candidates, as a moderate layering reform over the multi-member plurality
which served as the default until 1885. In other words, the British Parliament
finally adopted single-member plurality for elections to the British House of
Commons over forty years after applying it to Canada. In both countries, the
Classical Liberal Method evolved organically and internally in a generally
stable political environment in tandem with gradual expansion of the
franchise. In contrast, countries which went through upheavals and the
sudden onset of universal adult suffrage gravitated more toward the model of
giving political parties themselves representation directly.

(c) The Political Party Model of Representation

The Political Party Model requires a form of proportional representation
which recognizes political parties themselves, instead of geographic locales, as
the primary unit of representation in the elected assembly. It also demands a
high district magnitude (larger number of elected members per area) in order
to maximize proportionality. Ideology, rather than geography, therefore forms
the official powerbase under this model. In line with Colomber’s account, the
Political Party Model appeared concurrently with the Classical Liberal Model,
still based on geographic representation, as a one of two alternative
approaches to replacing the ‘‘originating system” of multi-member plurality
from the mid-19th century to the mid-20th century. The historical record does
not support the notion that the Political Party Model serves as the natural end
state for electoral systems and the inexorable teleological outgrowth of the
Classical Liberal Model. In reality, these two models have competed with one
another for the last 150 years or so. The main variable which explains whether
a polity switches from the Traditional Geographic Model (multi-member
plurality) to an electoral system under the Classical Liberal Model (SMM,
SMP, or STV) or the Political Party Model (party-list PR or MMPR) is the
number of political parties which already exist.

The number of parties determines the electoral system — what Colomber
calls ‘‘Duverger’s Law upside down.”17 In other words, polities with a small
number of parties, arranged in, say, a two-party or two-party-plus system, will
retain a majoritarian electoral system; in contrast, in a pre-existing multi-party
system, political leaders will opt for a proportional electoral system because
the small parties want to continue to exist, where a majoritarian option might
shut them out or force them to merge with larger parties.18 In some countries,
the broadening of the franchise increased the number of political parties which
purported to represent various class and ethno-religious interests. The large
number of entrenched parties made majoritarian electoral systems
unworkable; elites therefore opted for proportional representation instead.19

Across Europe in the late 19th and early 20th centuries, elite and
establishment conservative parties sometimes supported switching from
majoritarian electoral systems to proportional representation merely out of
cynical self-preservation: at least under party-list PR, they could survive the
transition from a restricted franchise to universal suffrage and stave off
crushing defeats by strong social democratic parties enabled by majoritarian
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electoral landslides.20 This ‘‘socialist threat argument” applied most strongly
in Germany, Austria, Norway, the Netherlands, and Italy.21 Not
coincidentally, even today social democrats in countries like Canada almost
invariably support the Political Party Representation Model through the
means of MMPR rather than STV, with its overtly liberal origins and aims.
From the mid-20th century onward, the Political Party Model has also lent
itself to small post-materialist and identitarian political parties,22 which stand
a greater chance of electing candidates and effecting political change within
party-list PR or MMPR than under majoritarian systems.

3. THE HISTORICAL AND CONSTITUTIONAL FOUNDATIONS
OF THE ELECTORAL SYSTEM IN CANADA, 1791-PRESENT

(a) Multi-Member Plurality

Pure single-member plurality has not always enjoyed the electoral
hegemony that it had finally achieved in Canada by 1996 at the close of the
20th century. While Ontario and Quebec have maintained near-universal
single-member plurality since 1841, the Western and Atlantic Provinces have
used and experimented with a variety of different electoral systems throughout
the 19th and 20th centuries. British Columbians, Albertans, and Manitobans
at various points between the 1920s and 1960s elected their provincial MLAs
under STV and instant run-off balloting.23 And from the mid-19th century
until the late 20th century, Nova Scotians, New Brunswickers, and Prince
Edward Islanders often elected their MLAs from multi-member districts,
under a kind of multi-member plurality. Sometimes these practices transferred
to the federal level, though dual-member districts stood out as an exception in
the Parliament of Canada between 1867 and 1964. Under dual- or multi-
member plurality, voters would usually cast two or multi ballots, or otherwise
indicate two or multiple choices for slates of candidates on one ballot, for a
defined geographical district. But unlike STV, nothing provides a proportional
outcome, and no mechanism redistributes preferences on a ranked ballot.

(i) Dual-Member Plurality in Prince Edward Island

Prince Edward Island operated on dual-member plurality in its provincial
elections from 1893 to 1996; the province also maintained at least one federal
dual-member district from 1873 to 1965. Dual-member plurality meant that
voters in Prince Edward Island cast separate ballots to elect Assemblymen and
Councillors, so they could not vote for two Assemblymen or two Councillors,
only one of each.24 This differs from STV’s multi-member districts in which
candidates in the same party end up competing for votes amongst themselves;
dual-member plurality allows parties to compete only against each other.
Prince Edward Island did not adopt universal single-member plurality until the
election of 1996.25

When Prince Edward Island joined Confederation in 1873, it secured six
seats in the House of Commons in the form of three dual-member plurality
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constituencies for Prince, Queen’s, and King’s counties.26 By the 1890s,
Queen’s remained the only dual-member district after PEI had lost two seats
due to redistribution.27 Prince Edward Island wanted to retain at least four
MPs so that at least one of its three electoral districts could still return two
MPs; the Borden government responded to Prince Edward Island’s concerns
by supporting what would become the British North America Act, 1915, which
established the four Western Provinces as a region in the Senate as well as the
Senate Floor Rule, the first significant constitutionally entrenched distortion
to pure Brownian representation by population.28 In 1915, only Queen’s and
Halifax remained dual-member districts at the federal level; they disappeared
entirely in 1965.29 The Senate Floor Rule serves as a concession to weighing
interests and the Traditional Geographic Theory of Representation against the
Classical Liberal Model to the most traditional part of the country.

Prince Edward Island adopted its unique dual-member plurality electoral
system in 1893 by amalgamating the old Legislative Council and House of
Assembly into a new Legislative Assembly. Each electoral district returned one
Assemblyman and one Councillor under the separate franchises of the old
bicameral system, which meant that property-owners could vote for both the
Assemblyman and Councillor, while the non-propertied could vote only for
the Assemblyman.30 Once elected, Assemblymen and Councillors normally
followed party lines and rarely voted based on considerations of class or
property — which made the two separate franchises redundant.31 The separate
franchises for Assemblyman and Councillor remained in place until 1963,
when the province abolished the property qualification for Councillor in
favour of universal adult suffrage.32 Parties readily took advantage of the
dual-member constituencies and often ran one Protestant and one Catholic, as
well sometimes as running candidates of different occupations and classes, like
one farmer and one lawyer.33 Confessional customs developed under this
system after 1893; usually, the Liberals and Conservatives would each
nominate a Roman Catholic candidate for Assemblyman and a Protestant
candidate for Councillor, or vice versa. This custom kept sectarian tensions in
check by making, where possible, candidates of the same religion run against
each other, thus neutralizing religious denomination as a factor on the
separate ballots for Assemblyman and Councillor.34 They could then focus on
running against each other as members of different parties. This only worked
because the Liberals and Conservatives each maintained enough support
amongst Catholics and Protestants.

(ii) Multi-Member Plurality in New Brunswick

Between 1935 and 1974, New Brunswick operated on a mixture of dual-
member plurality in rural ridings and multi-member plurality in urban
electoral districts which returned three, four, or five MLAs. As in Prince
Edward Island, these multi-member districts could diffuse and channel
sectarian tensions between both English and French as well as between
Protestant and Catholic,35 and voters would cast as many separate ballots as
there were members elected per riding. From 1935 to 1967, Moncton returned
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two MLAs, and the Liberals and Conservatives usually each nominated one
French-speaking Catholic and one English-speaking Protestant; from 1967 to
1974, when Moncton gained a third seat, the parties usually each selected an
English Catholic as their third candidate.36 Northumberland was represented
by four MLAs between 1935 and 1967 (usually two English Protestants, one
English Catholic, and one French Catholic) and by five from 1967 to 1974,
usually two English Protestants, two French Catholics, and one English
Catholic.37 The riding of Westmorland was a four-member district throughout
this period, normally represented by two English Protestants and two French
Catholics.38 As in Prince Edward Island, this system of denominational truce
where the parties would strive to nominate candidates of the same religious
and linguistic communities to run against each other worked only because the
Liberals and Conservatives both managed to attract sufficient support within
English Protestant, English Catholic, and French Catholic communities.
Canadian political scientist Edward Aunger has shown that this set the
Maritimes apart from most other sectarian societies, like Northern Ireland,
where separate political parties hew closely to their corresponding
denomination.39

(iii) Confessional Gerrymandering in Newfoundland and Labrador.

Newfoundland and Labrador used single-member plurality throughout
the 19th and 20th centuries, but it practised a unique form of denominational
gerrymandering in which the legislature drew electoral districts to correspond
to Catholic, Anglican, and Methodist communities.40 The purpose and
rationale underpinning denominational gerrymandering of single-member
districts in Newfoundland rested on the same foundation as the multi-member
plurality in the Maritime Provinces: neutralizing sectarian strife. However, this
system of denominational gerrymandering of single-member districts had
become untenable by the mid-20th century in most localities because riding
boundaries would capture too many different religions, and the province
finally abandoned it in 1975.41 This systemic and deliberate gerrymandering
also significantly over-represented rural ridings at the expense of urban
districts in this period.

(b) Upper Canada, Lower Canada, and the Province of Canada, 1791-1867

Through the Constitutional Act, 1791, the Imperial Parliament reorganized
the ‘‘Quebec” of the Quebec Act, 1774 into an English-majority Upper Canada
and French-majority Lower Canada and provided each with Representative
Government: an elected legislative assembly, an appointed legislative council,
and a governor. Single-member plurality would become the norm (though not
the exclusive option) from the outset in Upper Canada, but multi-member
plurality became the default for Lower Canada. Section 17 of the
Constitutional Act, 1791 provided that the Legislative Assembly of Upper
Canada must consist of at least 16 MPs and that the Legislative Assembly of
Lower Canada had to include at least 50 MPs; s. 20 of the same stated that
‘‘the Members for the several Districts, or Counties, or Circles of the said
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Provinces respectively, shall be chosen by the Majority of Votes” of the eligible
voters of the restricted franchise of the era.42 This latter provision indicates
plurality voting, either single-member or multi-member.

But the statute delegated the establishment and demarcation of electoral
districts to executive instruments, which the Lieutenant Governors of the
Canadas promptly promulgated. In 1792, Alured Clarke, the Lieutenant-
Governor of Lower Canada, issued ‘‘A Proclamation Dividing the Province of
Lower Canada into Counties and Electoral Districts,”43 which established a
series of single-member, dual-member, and four-member electoral districts:
generally, the towns returned one MP each; the counties, two MPs each; and
Montreal and Quebec City, four members each.44 In 1829, the Legislature of
Lower Canada increased the legislative assembly from 50 to 84 members and
from 27 to 44 electoral districts, with 8 single-member ridings (communities
with populations of 1,000 or fewer), two four-member ridings (Montreal and
Quebec City), and 34 dual-member ridings (communities with 4,000 or more
persons).45 Similarly, Lieutenant-Governor Simcoe of Upper Canada issued a
‘‘Proclamation on the Division of Upper Canada into Counties” in 1792; all
counties returned one MP each, except for Kent County, which returned two
MPs.46 The Legislature of Upper Canada re-organized the electoral districts
for the Legislative Assembly in 1800 and 1808; the Redistribution Act, 1800
established four dual-member districts and a Legislative Assembly of 17 MPs,
and the Redistribution Act, 1808 retained four dual-member districts and
expanded the Assembly to 27 MPs.47

The Imperial Parliament reorganized the Canadas in response to the
Rebellions of 1837. The Act of Union, 1840 aimed (though ultimately failed) to
assimilate French-speaking Canadians into the English-speaking culture of
British North America and, to that end, amalgamated Upper Canada and
Lower Canada into a legislative union call the Province of Canada. However,
the two formally separate colonies still found expression in the ‘‘sections” of
the Province, Canada West and Canada East, which also retained their
separate legal systems. Section 12 of the Act of Union stipulated that Canada
West and Canada East, respectively, would each ‘‘be represented by an equal
Number of Representatives”48 — irrespective of the total population of the
new United Province or the population in any electoral district. Sections 13
through 20 then applied single-member districts to the Province of Canada
systematically and universally and further delineated the boundaries of the
single-member electoral districts instead of delegating that function to an
executive instrument.49 Section 21 provided that the boundaries of and
between towns and cities, for the purpose of electoral districts, could only be
changed by Order-in-Council as long as it kept the sectional equality of
Canada West and Canada East intact.50 Between 1841 and 1854, Canada West
and Canada East each returned 42 MPs, for an Assembly of 84 MPs; from
1854 to 1867, the Assembly expanded to a total of 130 MPs, with 65 each from
Canada West and Canada East.51 This figure of 65 seats became the baseline
for both the Province of Quebec’s representation in the House of Commons of
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the Dominion of Canada as well as the standard of comparison for the number
of MPs representing the other provinces.

(c) Representation by Population: Quebec Conference of 1864 and London
Conference of 1866

Upon Confederation, the British North America Act, 1867 combined
single-member districts (and one exceptional dual-member district) with the
principle that the provinces should be represented in the House of Commons
proportionate to their population. George Brown and other Liberal reformers
in Canada called this principle representation by population. The proceedings
of the Quebec Conference and the Quebec Resolutions of 1864 provide a
fascinating insight into how the framers devised and later revised the rules
which put into practice George Brown’s vision of representation by
population. These rules ultimately became s. 51(1) of the British North
America Act, 1867. At the Quebec Conference, George Brown moved the
motion for representation by population on October 19, 1864 and had
originally set the numbers as follows:

Upper Canada: 89
Lower Canada: 65
Nova Scotia: 19
New Brunswick: 15
Newfoundland: 7
Prince Edward Island: 5.52

Through the course of the proceedings, however, the Framers agreed to alter
these numbers, and the Quebec Resolutions record the decrease in MPs for
Upper Canada and Newfoundland, relative to the plenary discussions of the
Quebec Conference:

Upper Canada: 82
Lower Canada: 65
Nova Scotia: 19
New Brunswick: 15
Newfoundland: 8
Prince Edward Island: 5.53

From the beginning of the Quebec Conference up to the final wording of s.
51(1) of the British North America Act, 1867, the first rule for determining
representation by population in the House of Commons used Quebec’s
number of MPs and the ratio of natural persons per MP as the baseline.
Quebec, or Lower Canada, started out with 65 MPs in the House of Commons
of the Dominion of Canada because Canada East had 65 MPs in the
Legislative Assembly of the Province of Canada. The electoral quotient as
such would come to the population of Lower Canada in 1861 divided by 65
MPs: 1,200,000/65 = 18,462 (rounded up to the nearest integer). By that
formula, therefore, Upper Canada’s population in 1861 would have merited it
only 76 MPs (1,400,000/18,462 = 76); it seems that the final figure therefore
still took into account Upper Canada’s growth and growth-rate.54 In contrast,
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from 2011 to 2021, provinces receive one MP for around every 111,116
persons.

The delegations debated extensively the issue of representation by
population, and the proceedings strongly imply that Prince Edward Island
decided not to join Confederation in 1867 because of its objections to
representation by population.55 Prince Edward Island’s delegates sought
dispensation to deviate from representation by population by obtaining six
MPs instead of five, because this would allow them to transfer their political
traditions to the federal level and make each of the island’s three counties a
dual-member district for the federal House of Commons. George Coles, at the
time a former Premier of Prince Edward Island, said, ‘‘I approve that rather
than Mr. Brown’s motion because it allows us to give to our three counties two
members each.”56 His fellow-delegate William Henry Pope readily agreed,
saying, ‘‘Nature, as well as the original settlement of the island, has made three
counties, and it would give rise to much difficulty if we had to adjust five
members to the three counties.”57 Brown refused because he did not want to
carve out exceptions to the principle of representation by population, as his
response makes clear: ‘‘We should have to add thirty-eight members to the
House in order to give Prince Edward Island six, as the basis of representation
by population.”58

Coles and Brown embodied the ideological clash between the Traditional
and Classical Liberal Models of Representation, and Brown’s refusal to
compromise both literally and figuratively made Confederation smaller.
Brown regarded representation by population as a moral imperative and the
only legitimate means of securing the rights of Ontarians within the federal
House of Commons and Ministry. Prince Edward Island’s delegation alone
voted against George Brown’s motion on representation by population — and,
ultimately, refused to join Confederation in 1867 over the issue — because
Brown, ever stark and inflexible, would not bend and refused to accommodate
their request for one additional MP.59 He reiterated his original motion that
the provinces be allowed to allocate their districts as they saw fit but not that
they could demand more representation outright.60 Paragraphs 23 and 24 of
the Quebec Resolutions said:

23. The Legislature of each Province shall divide such Province into
the proper number of constituencies, and define the boundaries of

each of them.

24. The Local Legislature of each Province may, from time to time,
alter the electoral districts for the purposes of representation in the

House of Commons, and distribute the Representatives to which the
Province is entitled, in any manner such Legislature may think fit.61

By the London Conference of 1866, what would become the British North
America Act, 1867 had taken root. The London Resolutions replaced the
proposed provincial authority over creating electoral districts for elections to
the federal House of Commons with ambiguous wording which did not assign
this function specifically to one order of government over the other.62 The final
draft, of course, assigned this authority to the federal Parliament. The London
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Resolutions did, however, preserve the number of MPs per province proposed
in their antecedent Quebec Resolutions, excluding Newfoundland and Prince
Edward Island.

(d) Sections 37, 40, 41, 51(1), 51A, and 52 of the British North America
Act, 1867

When the Imperial Parliament first enacted the British North America Act
in 1867, ss. 37, 40, 41, 51, and 52 pertained to Canada’s electoral system,
electoral law, and the representation of the people within the House of
Commons. Section 37 defines the ‘‘Constitution of the House of Commons”
(as the marginal note says) and states the total number of MPs in the House of
Commons as well as the number of MPs per province based on the application
of the rules under s. 51(1). At the time of its enactment, s. 37 said:

37. The House of Commons shall, subject to the Provisions of this
Act, consist of one hundred and eighty-one members, of whom
Eighty-two shall be elected for Ontario, Sixty-five for Quebec,

Nineteen for Nova Scotia, and Fifteen for New Brunswick.63

Section 40 and its accompanying First Schedule of the British North
America Act, 1867 define the number of electoral districts and their
boundaries. They provided for the direct continuity of Quebec’s 65 electoral
districts from the Province of Canada to the Dominion of Canada and even
kept their boundaries intact, and so only altered and established the federal
electoral districts for Ontario, New Brunswick, and Nova Scotia. Section 41
similarly provided for the continuity of electoral law from the Province of
Canada to the Dominion of Canada. For all practical purposes, the Canada
Elections Act and the Parliament of Canada Act have taken over what s. 41
once covered, and the Electoral Boundaries Readjustment Act, and executive
instruments promulgated under its authority, have similarly displaced s. 40
and, by implication, s. 37 as well.64

Section 51(1) contains the rules by which seats in the House of Commons
are distributed to each province after each decennial census, and s. 52
guarantees the principle of representation by population through a proper
ratio of seats between the provinces. Sections 37, 40, 41, and 51(1) of the
Constitution Act, 1867 are subject to the Section 44 Amending Formula under
the Constitution Act, 1982, which means that the Parliament of Canada alone
can pass a constitutional amendment modifying these provisions as it would
pass a normal statute law. In contrast, s. 52 is subject to the far higher
threshold of the General Amending Formula, and it has remained intact and
unaltered since 1867. However, upon the adoption of the British North
America Act, 1915, which at the behest of Prince Edward Island added the
Senate Floor Rule as Section 51A to what is now called the Constitution Act,
1867, the Constitution of Canada has taken on other provisions in parallel to
s. 52 that carve out and entrench exceptions and exemptions to pure Brownian
representation by population and which contradict the meaning and purpose
of s. 52. But these exemptions, like the Senate Floor Rule that guarantees
provinces at least the same number of members in the House of Commons as
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in the Senate, cannot be unconstitutional because one constitutional provision
cannot be invoked to declare another unconstitutional. In 1982, the Senate
Floor Rule also become entrenched under the Unanimity Amending
Procedure contained in s. 41(b) of the Constitution Act, 1982, effectively
locking it in place forever. The Constitution Acts themselves cannot be
unconstitutional. Instead, the Senate Floor Rule serves as a token concession
to the principle underpinning the Traditional Communal Model of
Representation, which always held the greatest sway in the Maritimes, in
opposition to an unvarnished expression of the Classical Liberal Model of
Representation and its emphasis on individual rights.

(e) How Sections 40 and 41 Were Displaced by the Canada Elections Act
and the Electoral Boundaries Readjustment Act

Upon its enactment in 1867, s. 40 in conjunction with the First Schedule of
the British North America Act, 1867 defined the boundaries of the electoral
districts of the Dominion of Canada. The First Schedule to the British North
America Act, 1867 further specified the names and boundaries of the 180
electoral districts, most of which conformed to existing counties and towns,
and only one of which returned two MPs instead of one. Section 40 said when
it entered into force the following:

40. Until the Parliament of Canada otherwise provides, Ontario,
Quebec, Nova Scotia, and New Brunswick shall, for the Purposes of
the Election of Members to serve in the House of Commons, be

divided into Electoral Districts as follows:

1. ONTARIO

Ontario shall be divided into the Counties, Ridings of Counties,
Cities, Parts of Cities, and Towns enumerated in the First Schedule

to this Act, each whereof shall be an Electoral District, each such
District as numbered in that Schedule being entitled to return One
Member.

2. QUEBEC

Quebec shall be divided into Sixty-five Electoral Districts, composed

of the Sixty-five Electoral Divisions into which Lower Canada is at
the passing of this Act divided under Chapter Two of the
Consolidated Statutes of Canada, Chapter Seventy-five of the

consolidated Statutes for Lower Canada, and the Act of the
Province of Canada of the Twenty-third Year of the Queen, Chapter
One, or any other Act amending the same in force at the Union, so

that each such Electoral Division shall be for the Purposes of this Act
an Electoral District entitled to return One Member.
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3. NOVA SCOTIA

Each of the Eighteen Counties of Nova Scotia shall be an Electoral
District. The County of Halifax shall be entitled to return Two

Members, and each of the other Counties One Member.

4. NEW BRUNSWICK

Each of the Fourteen Counties into which New Brunswick is divided,
including the City and County of St. John, shall be an Electoral

District. The City of St. John shall also be a separate Electoral
District. Each of those Fifteen Electoral Districts shall be entitled to
return One Member.

Section 40 then spelled out how districts will be divided in Ontario,
Quebec, Nova Scotia, and New Brunswick. It declared that in Ontario ‘‘each
such District as numbered in that Schedule being entitled to return One
Member,” and the schedule enumerated the new boundaries of these ridings.
Section 40 preserved the 65 electoral districts of Canada East in the Province
of Canada and transferred them intact to the Province of Quebec in the
Dominion of Canada ‘‘so that each such Electoral Division shall be for the
Purposes of this Act an Electoral District entitled to return One Member.” The
British North America Act, 1867 thereby preserved and continued as well the
principle of the Province of Canada’s universal single-member plurality.
Section 40 also declared that 14 counties of the colony of New Brunswick, plus
the city of Saint John, would serve as the 15 electoral districts of the province,
each of would ‘‘be entitled to return One Member.” Finally, Nova Scotia
presents something of an anomaly: ‘‘Each of the Eighteen Counties of Nova
Scotia shall be an Electoral District. The County of Halifax shall be entitled to
return Two Members, and each of the other Counties One Member.”

The British North America Act, 1867 established one dual-member district
and 180 single-member districts upon its enactment. And after 1867, federal
dual-member districts remained rare; even at their peak between 1872 and
1891, there were only 10: Halifax, Nova Scotia; Victoria, British Columbia;
Cape Breton, Nova Scotia; Pictou, Nova Scotia; Hamilton, Ontario; Ottawa,
Ontario; King’s, Queen’s, and Prince in Prince Edward Island; and Saint John,
New Brunswick.65 These dual-member districts should be seen as what they
are: anomalies in a single-member plurality system designed to accommodate
either sectarian strife or preserve an urban community of interest, and small
ideological concessions from the Classical Liberal Model to the Traditional
Communal Model. Seven of the ten came from in the Maritime Provinces,
where dual-member districts were common at the provincial level, usually as a
means of accommodating Protestant-Catholic sectarian interests. But all of
these federal and provincial electoral districts operated under dual-member
plurality, not some kind of two-member proportional representation.66 They
also existed before the Parliament of Canada had established the principle that
roughly the same number of people should live in each electoral district.
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Section 40 of the Constitution Act, 1867 used to form the basis of the
electoral districts for the federal parliament, but it slowly lost ground to the
various Imperial Orders-in-Council by which provinces joined Confederation
as well as to Canadian statutes. The various decennial iterations of the
Representation Act, and, after 1964, various iterations of the Electoral
Boundaries Readjustment Act and Orders-in-Council promulgated under it
have displaced s. 40. The phrase ‘‘until the Parliament of Canada otherwise
provides” meant that it contemplated its own obsolescence, and the
Department of Justice now regards it as ‘‘spent.”

Section 41 provided that the electoral law of the Province of Canada
would continue provisionally and carry over to the Dominion of Canada,
which avoided a legal vacuum over important matters like the conduct of the
first general federal election in August and September 1867. It said originally:

41. Until the Parliament of Canada otherwise provides, all Laws in
force in the several Provinces at the Union relative to the following
Matters or any of them, namely, — the Qualifications and

Disqualifications of Persons to be elected or to sit or vote as
Members of the House of Assembly or Legislative Assembly in the
several Provinces, the Voters at Elections of such Members, the
Oaths to be taken by Voters, the Returning Officers, their Powers

and Duties, the Proceedings at Elections, the Periods during which
Elections may be continued, the Trial of controverted Elections, and
Proceedings incident thereto, the vacating of Seats of Members, and

the Execution of new Writs in case of Seats vacated otherwise than
by Dissolution, — shall respectively apply to Elections of Members
to serve in the House of Commons for the same several Provinces.

The Parliament of Canada could not amend ss. 40 and 41 directly,
however, because it lacked the head of legislative power to amend any
provision of the British North America Act until 1949. Today, the Electoral
Boundaries Readjustment Act and the Canada Elections Act occupy the legal
ground which the defunct ss. 40 and 41, respectively, covered upon
Confederation in 1867. In other words, these sections contain their own
planned obsolescence; they were meant to become redundant or out of date
and surpassed by Canadian statutes.

Warren Newman, a Senior General Counsel at the Department of Justice
argues that the British North America Act, 1867 ‘‘contemplated at least certain
indirect amendments or alterations by the Parliament of Canada and the
provincial legislatures that were not entirely marginal in character.”67 Only the
Imperial Parliament could amend Imperial statutes like the British North
America Act, 1867 directly, but it also built in several transitional provisions
into the statute like, ‘‘Until the Parliament of Canada otherwise provides” or
‘‘Unless altered by the Parliament of Canada” in order to establish a legal
foundation on which the Parliament of Canada could later built. These clauses
served two roles: continuity and practicality. First, they prevented a legal
vacuum from forming in the transition from the Province of Canada to the
Dominion of Canada; second, they also obviated the need for London to
involve itself in the details of legislation of a purely Canadian character with
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no broader Imperial implications. In fact, Newman describes these clauses as
‘‘transitional provisions of the BNA Act.”68

The Electoral Boundaries Readjustment Act and the Canada Elections Act
are therefore best understood as non-enumerated statues forming part of the
Constitution of Canada under s. 52(2) of the Constitution Act, 1982 as
replacements of ss. 40 and 41 of the Constitution Act, 1867, respectively:

Primacy of Constitution of Canada

52.(1) The Constitution of Canada is the supreme law of Canada,
and any law that is inconsistent with the provisions of the
Constitution is, to the extent of the inconsistency, of no force or

effect.

Constitution of Canada

(2) The Constitution of Canada includes

(a) the Canada Act 1982, including this Act;

(b) the Acts and orders referred to in the schedule; and

(c) any amendment to any Act or order referred to in paragraph (a)

or (b).

Amendments to Constitution of Canada

(3) Amendments to the Constitution of Canada shall be made only in
accordance with the authority contained in the Constitution of

Canada.69

Parliament alone could also alter the electoral system by amending the
rules under s. 51(1) of the Constitution Act, 1867, provided that the new
electoral system remained in accordance with s. 52 of the Constitution Act,
1867 and kept the ratio of seats between provinces intact. Consequently,
electoral reform is a constitutional matter. The electoral system under ss. 37,
40, the First Schedule, 41 (and their successor provisions and executive
instruments under the Electoral Boundaries Readjustment Act), 51(1), 51A, and
52 of the Constitution Act, 1867 form part of the Constitution of Canada. But
the Parliament of Canada can change the electoral system unilaterally within
the limits of s. 52 of the Constitution Act, 1867. The organic Canadian statues
which updated and replaced s. 40 and the First Schedule to the British North
America Act, 1867 (the various Representation Acts and, since 1964, the
various iterations of the Electoral Boundaries Readjustment Act) and s. 41
(mainly the Canada Elections Act) should now be regarded as offshoots of the
Constitution Acts which also form part of the Constitution of Canada under s.
52(2) of the Constitution Act, 1982. However, Parliament alone can amend
these statutes at will under the Section 44 Amending Procedure. Electoral
reform can therefore both involve a constitutional amendment and remain
subject to the Parliament of Canada alone.
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(f) The Canada Elections Act and the Electoral Boundaries Readjustment
Act

Section 313(1) of the Canada Elections Act spells out how Canadians elect
members of parliament under SMP and thereby reaffirms ss. 51(1) and 52 of
the Constitution Act, 1867:

313 (1) The returning officer, without delay after the sixth day that
follows the completion of the validation of results or, if there is a
recount, without delay after receiving the certificate referred to in s.

308, shall declare elected the candidate who obtained the largest
number of votes by completing the return of the writ in the prescribed
form on the back of the writ [author’s emphasis].

The representation of the provinces in the House of Commons and the
boundaries of at least some federal electoral districts must be adjusted after
each decennial census pursuant to the application of the rules under s. 51(1). If
Parliament amends the rules under s. 51(1), then all the boundaries must
change after the decennial census. Prior to 1964, Parliament itself determined
the boundaries of the electoral districts within each province after each
decennial census in accordance with the rules under s. 51(1) through a series of
statutes called the Representation Act.70 In effect, these statutes amended s. 40
and the First Schedule of the Constitution Act, 1867. However, direct partisan
control over redistribution caused great controversy and created far too many
opportunities for gerrymandering; Parliament thus set up a new system in
1964.71 Under the Electoral Boundaries Readjustment Act, Parliament has
delegated its authority to alter the boundaries of electoral districts and the
representation in the House of Commons to a series of independent electoral
boundary commissions within each province.72 These commissions must
demarcate the boundaries between the electoral districts in accordance with
the criteria defined in s. 15 of the Electoral Boundaries Readjustment Act and
the rules and formulas contained in s. 51(1) of the Constitution Act, 1867.
Elections Canada administers these electoral boundary redistributions. The
Chief Electoral Officer then compiles the work of the ten independent
provincial boundary commissions into a Representation Order, which defines
the total number of MPs in the House of Commons, the number of MPs per
province, as well as the geographical borders and population of each electoral
district.73 Cabinet then promulgates the Representation Order into force by
Order-in-Council pursuant to s. 3(1) of the Electoral Boundaries Readjustment
Act.74 The Representation Order also now stands in for s. 37 of the
Constitution Act, 1867. However, instead of treating s. 37 as spent and
surpassed by new legislation, as it regards ss. 40 and 41, the Department of
Justice applies a practice called ‘‘indirect amendment” in its consolidations of
the Constitution Acts, 1867-1982 and periodically replaces the text of s. 37 with
the latest Representation Order.75

For instance, the most recent amendment to the population formula and
rules in s. 51(1) became law in December 2011 and expanded the House of
Commons from 308 to 338 seats, which necessitated changing the boundaries
of all virtually all the ridings, except those from the three territories and
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Labrador. The Harper Government had to issue an Order-in-Council pursuant
to the Electoral Boundaries Readjustment Act in order to establish the
boundary commissions in each of the 10 provinces, which in turn re-defined
the borders of the country’s electoral districts. Once the 10 provincial
boundary commissions completed their work, the Harper government then
promulgated the Representation Order and the new boundaries of the single-
member constituencies into force in 2013, and the changes first applied to the
general federal election of 2015.76 This entire process of re-drawing the borders
of Canada’s electoral districts takes almost two years — and it could take even
longer after adopting an entirely different electoral system.77

Section 51(1) of the Constitution Act, 1867 and ss. 14 and 15 of the
Electoral Boundaries Readjustment Act mandate that an electoral quotient of
111,116 stand for both the total number of MPs that a province receives and
that it serve as a baseline for the population within each single-member
electoral district. These two laws are therefore inextricably bound together in
this respect.

Calculation of members

14 (1) On receipt of the estimates referred to in section 12.1, the Chief
Electoral Officer shall calculate the number of members of the House
of Commons to be assigned to each province, subject and according
to the provisions of section 51 of the Constitution Act, 1867 and the

rules in that section, and on the completion of that calculation shall
cause a statement to be published in the Canada Gazette setting out
the results. [. . .]

Rules

15 (1) In preparing its report, each commission for a province shall,
subject to subsection (2), be governed by the following rules:

(a) the division of the province into electoral districts and the
description of the boundaries thereof shall proceed on the basis that
the population of each electoral district in the province as a result

thereof shall, as close as reasonably possible, correspond to the
electoral quota for the province, that is to say, the quotient obtained
by dividing the population of the province as ascertained by the
census by the number of members of the House of Commons to be

assigned to the province as calculated by the Chief Electoral Officer
under subsection 14(1);78

Section 15(2) then states that the provincial boundary commissions must
assign the boundaries of the electoral districts such that, apart from
exceptional circumstances, ‘‘the population of each electoral district in the
province remains within twenty-five per cent more or twenty-five per cent less
of the electoral quota for the province.”79 By definition, deliberating
establishing a series multi-member electoral districts that therefore
necessarily contain a multiple of the number of persons as the electoral
quotient could not be reasonably construed as ‘‘circumstances viewed by the
commission as being extraordinary.” Dual- or multi-member constituencies
under STV would directly violate both the aforesaid provisions of the Electoral
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Boundaries Readjustment Act and the purpose and rationale underpinning s.
51(1) of the Constitution Act, 1867.

In addition, MMPR would also violate the whole purpose of the electoral
quota. The geographic single-member districts would have to be larger in size
and therefore contain a larger number of persons, and the very existence of at-
large party-list seats, filled based on the voting population in any given
election and not tied to any geographic electoral district, would mean that
these party-list MPs represent an indeterminate and variable number of people
from election to election. This would hearken back to the 19th-century
conception of the representation by population between the provinces and
reject the Electoral Boundaries Readjustment Act’s purpose of ensuring that
MPs within each province represent approximately the same number of
persons.

(g) The Nature of Multi-Member Constituencies and the Electoral
Boundaries Readjustment Act

Above all, dual-member constituencies for the House of Commons
represented communities of interest, a factor that even today the Electoral
Boundaries Readjustment Act allows the provincial boundary commissions to
take into consideration when establishing the new borders between electoral
districts. Between 1867 and 1965, the House of Commons included MPs from
dual-member districts, though these never numbered more than 10.80 In the
rural Maritimes, dual-member districts accommodated Protestant and
Catholic communities of interest. The remaining dual-member districts were
always limited to medium-sized cities — Halifax, St. John, Victoria, Hamilton,
and Ottawa — because these urban centres in and of themselves amounted to
communities of interest relative to their rural surroundings, yet their
populations also warranted two MPs instead of one. From 1867 to 1964,
Parliament concerned itself more with the ratio of representation between
provinces rather than equal representation within each province. Dual-
member plurality therefore offered a convenient solution that recognized
urban population growth and communities of interest at once. But Canada
had become 70% urban by the 1960s81; the post-War economic boom had
fuelled the growth of larger, more populous cities that made dual-member
districts untenable, since the population of the city as a whole would merit
more than merely two MPs.

Dual-member plurality stood out as the exception in a House of Commons
overwhelmingly elected through single-member plurality. However, the
purpose of single-member plurality and multi-member plurality in the 19th
and early 20th centuries remained the same: to represent communities of
interest within geographical electoral districts. They could only co-exist during
the Dominion of Canada’s first century because they served the same purpose
and because the idea that each MP should represent the same number of
persons had not yet become entrenched in Canadian federal politics. Between
the 1860s and 1960s, a gradual shift in the frame of reference occurred between
voters within provinces and the overall weight of the province’s representation
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in the House of Commons relative to the other provinces and, subsequently,
voters relative to one another as individuals. The logic of universal adult
suffrage and the idea of ‘‘one person, one vote” led to this transformation and
to the extinction of multi-member plurality as well. After Parliament adopted
the first iteration of the Electoral Boundaries Readjustment Act, dual-member
districts disappeared at the federal level upon the general election of 1965,
though not without some controversy. John Angus MacLean and Heath
Macquarrie represented the last federal dual-member district, Queen’s in
Prince Edward Island, and defended their redoubt against the hegemony of
single-member districting. Macquarrie even noted that one of the reasons why
Prince Edward Island declined to join Confederation in 1867 was because the
province would have received only five seats, and not six, and thus could not
have made its three ridings dual-member districts and acknowledged that dual-
member districts have more to do with ‘‘sociological, historical, or
geographical” reasons than with Brownian representation by population.82

In other words, the Traditional and Classical Liberal Models came into
conflict.

Ultimately, dual- and multi-member constituencies correspond more to
communities of interest and a conception of representation based on counties
rather than to pure Brownian representation by population. The Confederation
Debates therefore neatly illustrate the tension between the first and second
models of representation. In close-knit, long-standing rural communities,
residents care more about their representation as a community rather than
whether their MP represents more or fewer Canadians relative to other MPs.
They care not about percent variance between electoral districts because the
integrity of the community matters more. In contrast, urban voters who do not
feel any attachment to a particular geographic community care more about the
value of their vote and will not tolerate a diminution of their voting power.

(h) The Five Distribution Formulas Under Section 51(1) of the British
North America Act, 1867 Since Confederation

Section 51(1) of the Constitution Act, 1867 spells out the rules and
formulas by which seats in the House of Commons are redistributed (or, most
often in practice, increased outright) after each decennial census. The most
recent decennial census occurred in 2011, and the next will occur in 2021; the
off-year censuses in 2006 and 2016 do not count among the ‘‘decennial”
censuses under s. 51(1). Section 51(1) has undergone six iterations since
Confederation, though none has proven more enduring than the original. The
Westminster Parliament established the first set of rules in 1867, and these
lasted until 1946, when the Westminster Parliament amended them at the
behest of a joint address of the Canadian House of Commons and Senate.83

The Parliament of Canada gained the authority to amend portions of the
British North America Act that only affected federal matters in 1949 and has
since then amended the rules under s. 51(1) four times: in 1952, 1974, 1985, and
2011. In 1952 and 1974, Parliament passed these constitutional amendments in
accordance with the now-defunct procedure under s. 91(1) of the Constitution
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Act, 1867. Section 44 of the Constitution Act, 1982 repealed and replaced s.
91(1) of the Constitution Act, 1867 and allows the Parliament of Canada alone
to amend the constitution ‘‘in relation to the executive government of Canada
or the Senate and House of Commons.” Parliament then altered the rules
under s. 51(1) in 1985 and again in 2011. The titles of these latter two bills
themselves indicated them as amendments to the Constitution Act, 1867.84

Of these six sets of rules, those from 1867 and 1974 used Quebec’s
guaranteed baseline number of seats (65 and 75, respectively) as the basis for
determining the number of MPs by which the other provinces should be
represented, while those from 1946, 1952, and 1985 used the total population
of each of the provinces divided by the total number of MPs within the House
of Commons at the time of their enactment (255, 263, and 279, respectively) as
the baseline. But the sixth and current set of rules under s. 51(1) is unique. The
rules from 2011 adopt as a baseline not the number of MPs assigned to Quebec
nor the number of MPs in the House of Commons in a given calendar year,
but instead simply based the number of persons that each MP should represent
within a single-member district. Thus for the redistribution based on the 2011
census, which entered into force in 2013 and first applied in the general
election of 2015, the first rule under s. 51 says that each provinces receives a
number of MPs equal to the population of that province divided by 111,116.
This ‘‘electoral quotient” will increase slightly after every decennial census.
This metric fulfills more than any of its predecessors — even the formula
which Brown himself helped create — the ideal-type of the Classical Liberal
Model, notwithstanding the distortions that Parliament layered on through the
Grandfather Clause and Representation Rule.

In its six iterations, Rule 1 always revealed the baseline for calculating the
representation of the provinces in the House of Commons. From 1867 to 1946,
the rules under s. 51(1) said the following:

(1) Quebec shall have the fixed Number of Sixty-five Members:

(2) There shall be assigned to each of the other Provinces such a
Number of Members as will bear the same Proportion to the

Number of its Population (ascertained at such Census) as the
Number Sixty-five bears to the Number of the Population of Quebec
(so ascertained): [. . .].85

From 1946 to 1952, Rule 1 then shifted away from using Quebec’s
guaranteed minimum number of MPs as the baseline to using the total number
of seats in the House of Commons in 1946 divided by the population of a
province as the baseline:

(1) Subject as hereinafter provided, there shall be assigned to each of
the provinces a number of members computed by dividing the total

population of the provinces by two hundred and fifty-four and by
dividing the population of each province by the quotient so obtained,
disregarding, except as hereinafter in this section provided, the

remainder, if any, after the said process of division.86

From 1952 to 1974, Rule 1 retained the same form for calculating
provincial representation but raised the baseline from 254 to 261.
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1. There shall be assigned to each of the provinces a number of
members computed by dividing the total population of the provinces
by two hundred and sixty-one and by dividing the population of each

province by the quotient so obtained, disregarding, except as
hereinafter in this section provided, the remainder, if any, after the
said process of division.87

From 1974 to 1985, the ‘‘Amalgam Formula” — a complicated
monstrosity that created far too many rules and distinguished between
‘‘large provinces” versus ‘‘small provinces” — reverted back to using Quebec’s
minimum number of seats as the basis for calculating the representation of the
other provinces. But it raised that threshold from 65 to 75:

1. There shall be assigned to Quebec seventy-five members in the
readjustment following the completion of the decennial census taken

in the year 1971, and thereafter four additional members in each
subsequent readjustment.

2. Subject to Rules 5(2) and (3), there shall be assigned to a large

province a number of members equal to the number obtained by
dividing the population of the large province by the electoral
quotient of Quebec.88

The Constitution Act, 1985 (Representation) greatly simplified the rules
under s. 51(1), replacing the six absurdly long provisos of the Amalgam
Formula and replacing them with two simple rules; Rule 1 then built upon the
sets of rules from 1946 and 1952 by establishing the baseline as the number of
MPs in the House of Commons at the time of its enactment:

1. There shall be assigned to each of the provinces a number of
members equal to the number obtained by dividing the total

population of the provinces by two hundred and seventy-nine and by
dividing the population of each province by the quotient so obtained,
counting any remainder in excess of 0.50 as one after the said process
of division.

2. If the total number of members that would be assigned to a
province by the application of rule 1 is less than the total number
assigned to that province on the date of coming into force of this

subsection, there shall be added to the number of members so
assigned such number of members as will result in the province
having the same number of members as were assigned on that date.89

(i) The Current Iteration of Section 51(1), 2011-Present

But the new rules from 2011 reject both methodologies and in so doing
come closest to achieving George Brown’s vision of representation by
population and the ideal-type of the Classical Liberal Model of
Representation. Instead of using as a baseline the number of MPs that
Quebec must maintain or the total number of seats in the House of Commons
in any given year, the latest rules start from the premise, in Rule 1, that each
MP should represent 111,116 persons. Rule 1 of s. 51(1) states that the baseline
population formula is ‘‘equal to the number obtained by dividing the
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population of the province by the electoral quotient and rounding up any
fractional remainder to one.” Rule 6(a) in turn defines the electoral quotient as
111,166 — the baseline number of persons who live in each electoral district.
Rule 5 defines the population of a province as of July 1 in the year of most
recent decennial census as the number by which the electoral quotient is
divided. 90

Since 1915, s. 51A of the Constitution Act, 1867 has provided the Senate
Floor Rule, ‘‘the right of a province to a number of members in the House of
Commons not less than the number of Senators” by which the province is
represented in the Senate. Section 41(b) of the Constitution Act, 1982 had
further entrenched the Senate Floor Rule and made it subject to the
Unanimity Amending Procedure. Rule 2, what Elections Canada calls ‘‘The
Grandfather Clause,” guarantees that no province will end up with fewer seats
under the 2011 formula than it would have obtained under the old 1985
formula. The Grandfather Clause applies to Saskatchewan, Manitoba,
Quebec, Nova Scotia, and Newfoundland & Labrador. Rule 2 also refers to
the Senate Floor Rule. Elections Canada refers to rules 3 and 4 of s. 51(1) as
‘‘The Representation Rule”, which awards a province ‘‘extra seats so that its
share of House of Commons seats is proportional to its share of the
population” if that province’s population was ‘‘over-represented in the House
of Commons at the completion of the last redistribution” and that the
province would otherwise be under-represented under the new formula from
2011.91 Elections Canada combines the rules under s. 51(1) with the Senate
Floor Rule and sums up the formula for allocating seats to the provinces as
follows: A province’s total seats = ((population estimate/electoral quotient) +
(Grandfather Clause + Senate Floor Rule + Representation Clause).92

The Representation Rule applies only to Quebec and seems to have been
drafted in response to the criticism of the Harper government’s earlier bill on
redistribution from the 3rd session of the 40th Parliament, which died upon its
dissolution: Bill C-12 included only the Grandfather Clause and not the
Representation Rule.93 At the time, New Democratic MP Paul Dewar had
criticized Bill C-12 for giving Quebec a percentage of seats in the House of
Commons smaller than its percentage of the population of Canada and
proposed that Quebec be awarded a permanent minimum threshold of 24 per
cent of the seats in the House of Commons — in probable violation of s. 52 of
the Constitution Act, 1867.94 The formula proposed in Bill C-12, An Act to
Amend the Constitution Act, 1867 (Democratic Representation) would also
have set a lower electoral quotient of 108,000 and thus given Ontario, British
Columbia, and Alberta — the fastest-growing provinces — more seats.

(j) The Decennial Census Clause of Section 51(1): A Proportional System
Was Never Going to Be Ready for 2019

Both the plain meaning and historical context of s. 51(1) of the
Constitution Act, 1867 make clear redistribution must and can only take
place in conjunction with the decennial census, which occurs in the years 2011,
2021, 2031, etc. No redistribution has ever occurred outside of the framework
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mandated by s. 51(1) apart from exceptional circumstances during and just
after the Second World War — and that required an amendment to the British
North America Act, 1867. In 1943, the House of Commons and Senate sent a
joint address to London requesting and consenting under s. 4 of the Statute of
Westminster that the Imperial Parliament legislate for Canada by amending s.
51(1) of the British North America Act, 1867 and postpone the Decennial
Redistribution until after the Second Ward World. Section 1 of the British
North America Act, 1943 removes any doubt that redistribution must happen
and can only happen upon a decennial census, otherwise the following
wording would make no sense at all:

Postponement of redistribution of seats in Commons.

1. Notwithstanding anything in the British North America Acts, 1867

to 1940, it shall not be necessary that the representation of the
provinces in the House of Commons of Canada be readjusted, in
consequence of the completion of the decennial census taken in the

year one thousand nine hundred and forty-one, until the first session
of the Parliament of Canada commencing after the cessation of
hostilities between Canada and the German Reich, the Kingdom of
Italy and the Empire of Japan.95

In 1946, the House of Commons and Senate sent another joint address to
London and, under s. 4 of the Statute of Westminster, 1931, once again
signified Canada’s request and consent that the Westminster Parliament
amend the British North America Act, 1867. The British North America Act,
1946 not only rescheduled the redistributed postponed during the Second
World War but also repealed and replaced the rules under s. 51(1) for the first
time since Confederation.96 The redistribution then entered into force in 1947
and first applied in the general federal election of 1949.97

All of this means that switching to a proportional electoral system, which
would have required a wholesale redistribution of electoral districts in all ten
provinces, could, under the current wording of s. 51(1), only happen in
conjunction with a decennial census. The Federal Electoral Boundaries
Commission for the Province of Alberta also argues that s. 51(1) means that
redistributions must and can only happen in conjunction with the decision
census:

The Canadian Constitution requires a readjustment of the total
number of members of the House of Commons and of each province
following each decennial census. The formula and rules provided in

sections 51 and 51A of the Constitution Act, 1867 (the ‘‘Constitu-
tion”) govern this readjustment. As a result, federal electoral
boundaries must be adjusted every 10 years to accommodate new

electoral districts and the population shifts and changes within the
province since the last decennial census.98

That said, the Parliament of Canada alone could also pass a constitutional
amendment under the Section 44 Amending Procedure and change the rules
under s. 51(1) in order to provide for an exceptional, ad hoc redistribution. But
even this would waste money, because the decennial redistribution would still
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have to happen as planned. For example, Parliament could have switched to
some forms of STV or MMPR in 2016-2017 by creating an additional
redistribution, like how the British North America Act, 1943 postponed a
redistribution. But then the decennial census of 2021 and redistribution of
2021-2022 would still have to have taken place anyway unless Parliament
opted to shift the calendar of the decennial redistribution permanently by, for
example, pegging them to the off-year censuses that take place in 2006, 2016,
2026, etc. In any event, the proponents of switching to a proportional electoral
system in 2016 universally glossed over this requirement of holding
redistribution only in conjunction with the decennial census; they also
thereby could not grasp that altering this rule would have necessitated a
constitutional amendment under the Section 44 Amending Procedure. This
stubborn fact also demonstrates that electoral reform does indeed have a lot to
do with the Constitution of Canada after all.

(k) Section 52: The Proportionate Representation of the Provinces — Do
Not Disturb

Unlike s. 51(1), s. 52 of the Constitution Act, 1867 has remained intact
since its enactment in 1867. It says:

The Number of Members of the House of Commons may be from
Time to Time increased by the Parliament of Canada, provided the

proportionate Representation of the Provinces prescribed by this Act
is not thereby disturbed.

While the Parliament of Canada alone has the authority to amend s. 51(1) of
the Constitution Act, 1867, s. 52 of the Constitution Act, 1867 can only be
amended under s. 42(1)(a) of the Constitution Act, 1982, the General
Amending Formula, which requires concurring resolutions of the House of
Commons, the Senate, and the legislative assemblies of at least seven provinces
that represent at least one-half of the total Canadian population. Furthermore,
the Regional Veto Act, 1996, which Prime Minister Jean Chretien devised in
order to appease Quebec after the 1995 referendum, has practically rendered
the General Amending Formula into the Unanimity Formula.99

The ‘‘proportionate representation of the provinces” established in s. 52 of
the Constitution Act 1867 and re-affirmed in s. 42(1)(a) of the Constitution Act,
1982, means ‘‘representation by population”, whereby each province would
enjoy representation in the House of Commons proportionate to its
population and that members would be elected under an SMP electoral
system; it does not correspond precisely to the modern usage of ‘‘proportional
representation” and proportional electoral systems and should not be
construed as such. However, Brown’s idea for representation by population
and the ‘‘proportionate representation of the provinces” does derive from the
same rationale as the Connecticut Compromise which went into the United
States Constitution of 1787 and provided the several states representation by
population in the House of Representatives as well. In this case, as Colomber
explains, ‘‘a proportional representation formula defines the quota of
inhabitants or votes worth a seat.”100 In this sense, the most recent set of
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rules under s. 51(1) from 2011, which define the formula by the number of
persons who should live in each electoral district, comes closest to the
understanding of ‘‘proportional representation” which prevailed until the late
19th century: Canadians’ votes are proportional geographically (apart from the
other distortions to representation by population permitted under the
Constitution) but not proportional by party as proponents of party-list and
mixed-member PR would have today. This example also illustrates how
conceptions of representation have evolved over time and fit into the three
typologies previously described.

The Confederation Debates further show that when the Imperial
Parliament first enacted the British North America Act, ‘‘the proportionate
representation of the provinces” referred to the principle of representation by
population between provinces, not a roughly equal number of electors or
people in districts within provinces.101 As Brown explained on February 8,
1865:

The people of Upper Canada have bitterly complained that though

they numbered four hundred thousand souls more than the
population of Lower Canada [. . .], the Lower Canadians send to
parliament as many representatives as they do. [. . .] [T]he measure in

your hands brings this injustice to an end [. . .]; it gives representation
according to numbers wherever found in the house of assembly; and
it provides a simple and convenient system for readjusting the

representation after each decennial census.102

Interestingly, s. 42(1)(a) of the Constitution Act, 1982 goes further than the
original wording in s. 52 of the Constitution Act, 1867 by referring to the
‘‘proportionate representation of the provinces” as a ‘‘principle,” and not
merely as a constitutional provision. The framers of the Constitution Act, 1982
understood the centrality of representation by population to Confederation
itself and that without it, there would have been no federal union of the British
North American colonies in 1867, and the Dominion of Canada would not
have come to fruition. Only a constitutional amendment under the General
Amending Procedure could now alter the principle of the proportionate
representation of the provinces. Applying the Supreme Court of Canada’s
doctrine of purposive interpretation and taking into account ‘‘the proper
linguistic, philosophic and historical contexts,”103 s. 52 entrenches
representation by population because it is a necessary condition to securing
self-government and guaranteeing a system of Responsible Government where
the government maintains the confidence of the people’s elected
representatives in which the most populous provinces hold the most sway
over matters of taxation and expenditure. Section 51(1) likewise contemplates
a majoritarian electoral system under the purposive approach.

(l) Other Constitutional Entrenchments of and Provincial Interests in the
Federal Electoral System

The historical record belies the categorical argument that the electoral
system of the House of Commons does not engage provincial interests, and it
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also demonstrates that the electoral system forms part of the Constitution of
Canada.

Section 40 of the British North America Act, 1867 established the
representation of the provinces in the House of Commons ‘‘until the
Parliament of Canada otherwise provide[d].” Through this wording, the
Imperial Parliament delegated to the Parliament of Canada the authority to
amend the Constitution of Canada directly on this specific issue. If the British
North America Act, 1867 had delegated procedures for its amendment to
Canada permanently, as the Commonwealth of Australia Constitution Act, 1901
did to our sister Realm, then the alterations to the electoral system would have
happened as direct constitutional amendments instead, and our policy debates
over electoral reform in the 2010s would have been clearer. The Parliament of
Canada first otherwise provided for the representation of provinces in the
House of Commons — both the number of MPs and electoral districts —
through the Manitoba Act, 1870, which carved the Province of Manitoba out
of the former Rupert’s Land and gave it four MPs and four single-member
districts.104 And the Manitoba Act forms part of the Constitution of Canada.

In fact, the schedule to the Constitution Act, 1982 now unambiguously
entrenches into the Constitution of Canada the various Canadian statutes and
Imperial Orders-in-Council by which Manitoba, Saskatchewan, and Alberta
were created within Confederation and by which British Columbia, Prince
Edward Island, and Newfoundland and Labrador joined Confederation. And
all of these statutes and executive instruments — The Manitoba Act, the Order
of Her Majesty in Council Admitting British Columbia into the Union, the
Order of Her Majesty in Council Admitting Prince Edward Island into the
Union, the Saskatchewan Act, the Alberta Act, and the Terms of Union of
Newfoundland with Canada Act — defined the number of MPs and electoral
districts by which each province enjoyed representation by population within
the House of Commons and thus increased the overall size of the House of
Commons, too. This would support the argument that the Parliament of
Canada alone can alter the electoral system under the Section 44 Amending
Procedure of the Constitution of Canada, provided that it does not infringe
upon ss. 51A and 52 of the Constitution Act, 1867. Electoral reform is, in fact,
a constitutional matter. Some scholars and politicians simply misconstrued
Part V of the Constitution Act, 1982 and forget that not all constitutional
amendments entail ‘‘opening the Constitution” under a multilateral amending
procedure.

Interestingly, however, the federal order of government only determined
the representation of the provinces that it created. British Columbia and Prince
Edward Island joined Confederation in 1871 and 1873, respectively, as pre-
existing Crown colonies, and their colonial legislatures themselves — not the
Parliament of Canada and not even the Imperial Parliament — decided that
they would organize their assigned number of MPs into a mixture of single-
and dual-member constituencies. This harkens back to the Quebec Resolutions
and George Brown’s original proposal that the provincial legislatures allocate
their electoral districts. The Joint Address of the Senate and House of
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Commons of Canada and the concurring Address of the Legislative Council of
British Columbia asked that British Columbia be represented by six MPs, with
four single-member and one dual-member electoral districts.105 The Joint
Address of the Senate and House of Commons stipulates that Prince Edward
Island ‘‘shall be represented in the House of Commons by six members” — but
it remains silent on the electoral districts, unlike in British Columbia’s case.106

However, the Joint Address of the House of Assembly and Legislative Council
of Prince Edward Island clearly specified that the province would make each
of its three counties (Prince, Queen’s, and King’s) a dual-member electoral
district,107and the Imperial Order-in-Council dutifully promulgated Prince
Edward Island’s districting into law.108 In other words, Prince Edward Island
in 1873 decided on its own electoral districts in precisely the arrangements
which its delegates to the Quebec Conference in 1864 had wanted. Queen’s
County survived as a dual-member district until the election of 1965. In 1949,
it seems also that St. John’s and London determined Newfoundland’s
representation in the House of Commons without much input from Ottawa,
though Newfoundland and Labrador opted for single-member plurality.

If anything, the mixed historical precedents defy easy classification,
perhaps like much else pertaining to the hybrid of codified and uncodified
elements that make up the Constitution of Canada. On the one hand, the very
fact that s. 51(1) speaks of ‘‘The number of members of the House of
Commons and the representation of the provinces therein”, and not the
representation of the people therein, and that s. 52 provides for the
‘‘proportionate representation of the provinces,” suggests that the
representation of the provinces in the House of Commons does touch upon
provincial interests. It certainly touches upon the Constitution of Canada. And
the provinces which already existed before 1867 but joined after Confederation
did manage to dictate the terms of their union, including how they would
allocate their electoral districts. On the other hand, the Imperial Parliament at
the request of the Senate and House of Commons and the Parliament of
Canada alone have altered the rules under s. 51(1) five times since 1946, and
the Parliament of Canada alone has altered the boundaries of electoral
districts after each decennial census and in accordance with the six iterations of
s. 51(1).

On the question of ‘‘provincial interests,” the historical record shows that
both the Westminster Parliament and Parliament of Canada have usually
altered or proposed to alter the rules for redistribution in s. 51(1) amidst great
federal-provincial controversy.109 In 1943 and 1946, the Westminster
Parliament amended s. 51(1) in order to delay the decennial redistribution of
1941 until after the end of the Second World War and then to reinstate that
scheduled redistribution. The amendment from 1946 also repealed and
replaced the rules under s. 51(1). Both the Liberal government of Quebec in
1943 and the Union nationale government of 1946 objected, arguing that
Ottawa alone could not alter a fundamental tenet of Confederation.110 In
1952, George Drew, the Leader of the Conservative Party and the Official
Opposition and a former Premier of Ontario, argued that the Representation
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Bill should require provincial consultation.111 Drew recounted the history of
the Compact Theory of Confederation and quoted Laurier, Borden, and
Meighen, all of whom had acknowledged in Hansard that the provinces
maintained an interest in their representation in the Commons. He then tabled
the following motion:

Therefore, be it resolved that in the opinion of this house appropriate
steps be taken for dominion-provincial consultation so that the views
of the several provinces may be made known to this house before

consideration is given to changing their electoral representation as
presently provided by the British North America Act.112

Ultimately, all these efforts failed, and the federal order of government
alone settled the question of how the provinces would be represented in the
House of Commons. In addition, the federal-provincial negotiations over the
Charlottetown Accord also involved protracted discussions over
representation of the provinces in the House of Commons and ultimately
would have guaranteed Quebec 25% of the seats irrespective of the proportion
of its population relative to the other provinces.113 This guarantee that Quebec
must maintain at least one-quarter of the seats in the House of Commons
harkened back to Original Formula under s. 51(1) (1867-1946) and the
Amalgam Formula (1974-1985), both of which used Quebec’s representation
as the baseline for determining that of the other provinces. These methods
tempered the principle of pure Brownian representation by population with
weighing the ratio of MPs between provinces rather than counting the number
of MPs per province.

As recently as 2010, the Harper government had to abandon its first bill to
amend s. 51(1), Bill C-12 of the 3rd Session of the 40th Parliament, over the
vociferous objections of the Bloc Quebecois in the federal House of Commons
as well as the National Assembly of Quebec, which passed a unanimous
motion condemning the bill and the diminution of Quebec’s representation.
Bloc Quebecois MP Pierre Paquette tabled a motion in the House of
Commons denouncing anything that would take seats away from Quebec:

Que cette Chambre dénonce le fait que le gouvernement cherche à
marginaliser la nation québécoise en proposant un projet de loi
visant à diminuer son poids politique au sein de cette Chambre et
affirme que les députés du Québec, qui représentent une nation,

doivent constituer au moins 25 p. 100 des élus de cette Chambre.114

In a minority parliament, the Bloc Québécois’ vociferous condemnation
sufficed to kill Bill C-12 and the new rules under s. 51(1) that it proposed. In
the National Assembly of Quebec, a similar motion decrying Bill C-12 came
from the Liberal government of Premier Jean Charest. Robert Dutil, then
Minister for Public Safety, tabled the condemnation that passed unanimously
and perfunctorily with little debate:

Que l’Assemblée nationale réaffirme que le Québec, en tant que

nation, doit pouvoir bénéficier d’une protection spéciale du poids de
sa représentation à la Chambre des communes;
Que l’Assemblée nationale demande aux élus de tous les partis
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politiques de renoncer à adopter tout projet de loi ayant pour effet de
diminuer le poids de la représentation du Québec à la Chambre des
communes.115

Even after winning a parliamentary majority in 2011, the Harper
government still took Quebec’s previous objections into account in the 1st
session of the 41st Parliament. These precedents show, at the very least, that
the rules under s. 51(1) touch upon provincial interests in a political, informal
sense and that the Government and Parliament of Canada will sometimes take
provincial interests into account on the question of provincial representation
in the House of Commons.

4. TYPES OF ELECTORAL SYSTEMS AND THE
CONSTITUTIONAL AND STATUTORY AMENDMENTS THAT
THEY WOULD REQUIRE

(a) Amending the Constitution of Canada

The ‘‘Constitution of Canada” consists of a non-exhaustive mixture of
codified elements — the Constitution Acts, 1867-1982 themselves, the 30
British and Canadian statutes and executive instruments in the schedule of the
Constitution Act, 1982, and other non-enumerated statutes — and uncodified
constitutional conventions and constitutional principles.116 Part V of the
Constitution Act, 1982 outlines the five classes of amending procedures, the
subject-matter and constitutional provisions to which each applies, and two
methods (resolution and proclamation on the one hand or statute on the other)
by which these amendments are promulgated.117 Together, these amending
procedures cover any and all amendments to the text of the Constitution Acts;
they are exhaustive.118 Depending upon what form it took, reforming the
system by which Canadians elect members of the House of Commons would
fall under either the Section 44 Procedure, the General Amending Procedure,
or the Unanimity Procedure.

The General Amending Procedure, outlined in s. 38 as the default formula
and again in some specific cases in s. 42, requires concurring resolutions from
the House of Commons and Senate and at least 7 provincial assemblies which
combined represent at least one-half of Canada’s population. The Unanimity
Formula requires concurring resolutions from all 10 provincial legislatures and
the House of Commons and Senate. The Section 43 Formula applies to
matters that affect some but not all ten provinces and involves concurring
resolutions by the House of Commons, Senate, and the legislative assemblies
of the provinces concerned. These three ‘‘multilateral procedures,” which rely
on concurring resolutions of legislative bodies and not acts of Parliament or a
provincial legislature, are then promulgated into force through a proclamation
issued by the Governor General on the advice of cabinet.119 The Section 44
Formula allows the Parliament of Canada alone, through a normal statute, to
amend the constitution ‘‘in relation to the executive government of Canada or
the Senate and House of Commons” in matters not already enumerated under
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other amending procedures; likewise, the Section 45 Formula likewise allows
the provincial legislatures to ‘‘exclusively make laws amending the constitution
of the province” by statute.120 These statutory formulas derive directly from
the now-defunct and repealed ss. 91(1) and 92(1) of the British North America
Act, 1867.121 The Parliament of Canada alone could amend certain provision
of the Constitution Acts themselves under the authority of the s. 91(1) of the
Constitution Act, 1867 from 1949 to 1982, and after Patriation, pursuant to the
constitutional amending procedure under s. 44 of the Constitution Act, 1982.
But from 1867 to 1949, the Parliament of Canada had no such authority at all.

(b) Constitutional Amendment by Parliament Alone and the Electoral
System

Dennis Pilon, Professor of Political Science at York University, has
misconstrued Part V throughout most of his work on electoral reform and has
presented an incoherent view on the relation between the electoral system and
the Constitution of Canada. On the one hand, Pilon wrote in February 2016
that ‘‘the voting system itself is not part of the Constitution.”122 Yet later in
the very same piece, he asserted:

These views [that the Parliament of Canada alone could not change
the electoral system] are badly informed and poorly argued,

seemingly unaware of Canada’s electoral history and its influences.
Most crucially, they ignore sections 40 and 41 of the Constitution
Act, 1867, which clearly empower the federal parliament to alter its

own election rules.123

Well, which is it? His second observation contradicts the first, because ss. 40
and 41 are also part of the Constitution of Canada and also clearly established
a majoritarian electoral system based almost universally on single-member
plurality with one exception for a dual-member constituency in Halifax. Pilon
neglects to mention that the electoral system also found expression in the First
Schedule to the British North America Act, 1867, which complemented s. 40 by
defining the precise boundaries of all federal electoral districts. Section 40 and
the First Schedule to the British North America Act, 1867 set out the number of
electoral districts and their boundaries in conjunction with one another; they
should therefore be included together.

Fundamentally, Pilon’s argument can only work if he defines the
Constitution of Canada incorrectly and forgets that Part V of the
Constitution Act, 1982 includes five amending procedures, one of which
allows the Parliament of Canada to amend some provisions of the Constitution
Acts unilaterally. When the British North America Act, 1867 entered into force
on July 1, 1867, ss. 37, s. 40, and the First Schedule stipulated that the House
of Commons shall consist of 181 members — 82 for Ontario, 65 for Quebec, 19
for Nova Scotia, and 15 for New Brunswick — and that 179 of these MPs
would represent single-member electoral districts, with the exception of the
dual-member district for the city of Halifax. And the Parliament of Canada
alone can and has altered the rules under s. 51(1), and it has also amended by
necessary implication ss. 40 and 41 unilaterally. The Electoral Boundaries
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Readjustment Act now captures what s. 40 once defined, and the Canada
Elections Act has likewise since occupied the legal space of s. 41. Parliament
alone has amended the Constitution of Canada with respect to ss. 40 and 41
because the Imperial Parliament delegated this authority to the Parliament of
Canada. Pilon concludes from this, ‘‘In other words, decisions about such
things was [sic] clearly put into the hands of Parliament, not the
constitution.”124 He makes this declaration as if being part of the
Constitution of Canada and being subject to alteration by Parliament alone
were mutually exclusive propositions. In fact, they are complementary and can
both be true: something can be both part of the Constitution of Canada and
subject to amendment by the Parliament of Canada alone.

Pilon cites these dual-member districts as evidence that s. 51(1) only sets
the number of MPs per province and not the number of districts per province,
and that it therefore does not require or imply single-member plurality. He
states:

[S]ection 51 does not constitutionally entrench a specific number of

districts but rather uses a formula to establish the number of seats a
province should have, without stating how they should be organized
into districts. The section and its amendments over the years have

scrupulously avoided mentioning districting, and it should be
remembered that a few dual member ridings were used federally
from 1867 to 1966, which had no impact on the constitutionally

determined number of seats allotted to the provinces in which they
were used.125

He adds of my argument that appeared in Inside Policy:
Others have tried to argue that [. . .] section 51 of the Constitution
Act, 1867 provides a set number of districts for the provinces and so

can only be changed to accommodate a new voting system by
changing the constitution (Bowden 2016), [. . .] These are weak and
poorly supported arguments.126

First, as previously outlined, a purposive approach to statutory
interpretation means that the current set of rules under s. 51(1) does
necessitate single-member districts. Second, this does not present the
insurmountable barrier that Pilon seems to think that it does. The
Parliament of Canada alone could still adopt forms of STV or MMPR
where the multi-member districts or part-list seats, respectively, did not cross
provincial borders by passing a constitutional amendment under the Section
44 Amending Procedure. ‘‘Changing the constitution” in this case means that
Parliament alone passes a constitutional amendment under the Section 44
Procedure, which has done twice before with respect to s. 51(1).

Under a reasonable and purposive interpretation, s. 51(1) clearly mandates
single-member plurality. Parliament enacted the last constitutional
amendment to s. 51(1) through An Act to Amend the Constitution Act, 1867,
The Electoral Boundaries Readjustment Act, and the Canada Elections Act on
December 16, 2011.127 This law, more often known by its short title, the Fair
Elections Act, repealed and replaced the previous formula established by the
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Constitution Act (Representation), 1985 and expanded the House of Commons
from 308 to 338 seats. The parliamentary debates make clear the purpose of
the rules: that each single-member electoral district contain 111,116 persons, as
Tim Uppal, the Minister responsible for the legislation, explained:

The electoral quotient with the 2011 readjustment will be set at
111,116. This number reflects the average riding population prior to
the last seat re-adjustment in 2001 and increased by the simple

average of provincial population growth rates.128

[. . .] the formula has a divisor to get the formula to the number of
seats at 111,000. That would be an average riding size across the

country [. . .].129

The preamble of this constitutional amendment, which Parliament passed
under the Section 44 Amending Procedure, re-affirmed the fact that the rules
under s. 51(1) and the Electoral Boundaries Readjustment Act which flows from
them mandate a single-member majoritarian electoral system:

Whereas the electoral quotient for the readjustment that follows the

completion of the 2011 decennial census should be 111,166, that
number being the average population of the electoral districts on
July 1, 2001, which was determined by using the estimate of the

population of each province as at that date, multiplied by the
average of the rates of population growth of the provinces [. . .].130

The parliamentary debates, the preamble to the constitutional
amendment, and the wording of s. 51(1) make its purpose obvious and
irrefutable: that each MP represent 111,116 Canadians, subject to the
application of the other rules. This, in turn, allows only either single-
member plurality or single-member majority. In contrast, any form of
proportional representation would necessarily mean that each Member of
Parliament would represent a larger number of Canadians. If Parliament were
to take the unprecedented step of switching from single-member plurality to
some form of proportional representation, it should amend s. 51(1)
accordingly so that it clearly states that ‘‘Members of the House of
Commons shall be elected on the basis of proportional representation.” The
rules could then describe the form of proportional representation chosen.
Parliament would then likewise amend the Canada Elections Act and the
Electoral Boundaries Readjustment Act to reflect, respectively, the method of
counting ballots and declaring winning candidates and setting the borders of
electoral districts themselves.

(c) The Senate Reference and Section 44 of the Constitution Act, 1982

In light of the Supreme Court of Canada’s ruling in the Senate Reference
on the nature of the Constitution of Canada and the scope of the amending
formula contained in s. 44 of the Constitution Act, 1982, Michael Pal, a
Professor of Law at the University of Ottawa, has argued that any
fundamental alteration to the electoral system, especially switching to a
proportional system, would engage the General Amending Formula on the
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grounds that the electoral system falls outside ‘‘the executive government of
Canada or the Senate and House of Commons.”

The Supreme Court has now recognized in various reference cases that the
Constitution of Canada includes the provisions of the Constitution Acts
themselves and the statutes enumerated in their schedule, but it also includes
an ‘‘internal architecture” and ‘‘basic structure” that consists of constitutional
principles, constitutional conventions, and ‘‘the historical context, and
previous judicial interpretations of constitutional meaning.”131 In addition,
the SCC emphasized that we should interpret ‘‘constitutional documents” in a
‘‘broad and purposive manner”132 and that we cannot treat the Constitution
Acts as ‘‘a mere collection of discrete textual provisions” divorced from the
overall architecture and basic structure of the Constitution of Canada.133

Finally, the Supreme Court took the Constitutional Architecture Doctrine to
its logical extension and concluded that altering the uncodified elements or
architecture of the Constitution of Canada engages the amending formulas
contained in Part V of the Constitution Act, 1982, just as much as altering
provisions of the Constitution Acts and their schedules does.134

Since the Constitution of Canada consists of more than the text of the
Constitution Acts and their schedules themselves135, the amending procedures
under Part V of the Constitution Act, 1982 could apply to alterations to ‘‘the
Constitution’s architecture.” The court found:

The concept of an ‘‘amendment to the Constitution of Canada”,
within the meaning of Part V of the Constitution Act, 1982, is
informed by the nature of the Constitution and its rules of

interpretation. As discussed, the Constitution should not be viewed
as a mere collection of discrete textual provisions. It has an
architecture, a basic structure. By extension, amendments to the
Constitution are not confined to textual changes. They include

changes to the Constitution’s architecture.136

Electoral reform might alter the ‘‘constitutional architecture” and thereby
meet the threshold of the General Amending Procedure, since it does not
appear in any of the enumerated lists under the other procedures.137

The General Amending Formula contained in s. 38 of the Constitution Act,
1982 acts as the default ‘‘procedure of general application for amendments to
the Constitution of Canada,”138 apart from the exceptions enumerated in ss.
41, 43, 44, and 45; even s. 42 specifies aspects of the constitution that fall under
the General Amending Formula. Non-enumerated portions of the
Constitution of Canada therefore fall under the General Amending Formula
by default. This would in turn suggest that if there is any doubt over where a
particular subject falls, the General Amending Formula would be the best
choice. The Supreme Court of Canada noted that ss. 44 and 45 of the
Constitution Act, 1982 are the successor provisions to ss. 91(1) and 92(1),
respectively, of the British North America Act, 1867 and that they allow the
federal and provincial orders of government to amend the Constitution
unilaterally only as it pertains to one level of government ‘‘but which do[es]
not engage the interest of the other level of government.”139 The narrow scope
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of the unilateral federal and provincial amending formulas flows from the view
that the federal and provincial levels of government ‘‘are equal stakeholders in
the Canadian constitutional design”; as such, the unilateral formulas do not
apply if the amendment would ‘‘alter the fundamental nature and role of the
institutions provided for in the Constitution.”140 The question therefore hinges
upon whether switching electoral systems would fundamentally change the
House of Commons. Finally, the SCC concludes that the ambit of what falls
under s. 44 is ‘‘limited.”141

Pal generally agrees with applying the logic of the Senate Reference to
reforming the electoral system of the House of Commons. Pal argues that
while the Constitution Acts do no mention SMP directly, ‘‘it is best understood
as a constitutional matter and more than a mere convention.”142 He does not
give SMP enough credit. In fact, s. 40 and the First Schedule of the
Constitution Act, 1867 did provide for a majoritarian electoral system marked
by single-member plurality in all but one dual-member electoral district. Pal
further argues that the electoral system does engage provincial interests and
notes that the issue of how provinces are represented in the House of
Commons is as old as the Dominion of Canada itself.143 The Confederation
Debates partially support Pal’s argument to the extent that the principle of
representation by population lay at the heart of Confederation. But the ratio
of seats between provinces and the question of whether each province receives
the same number of seats irrespective of its population, as the Act of Union,
1840 mandated, or, alternatively, a malleable number of seats depending upon
its population, remains distinct from the electoral system itself.

Pal concludes that switching to a proportional system like MMPR (and
presumably also STV) would amount to ‘‘a fundamental change to the House
and to the Constitution,” that would probably exceed the narrow confines of
the Supreme Court’s interpretation of the amending formula under s. 44,
though he acknowledges that switching to instant run-off balloting and single-
member majority would probably not engage the General Amending Formula
and would fall under even the narrow ambit of s. 44.144 Pal further argues that
‘‘Electoral reform now rests on uncertain constitutional ground” and
concluded that ‘‘there is legitimate uncertainty surrounding the
constitutionality of unilateral federal action introducing mixed-member
proportional [. . .] or proportional representation” but that Parliament alone
could introduce a ranked ballot into the existing single-member districts.145

In contrast, Emmett Macfarlane, Professor of Political Science at the
University of Waterloo, argues that the doctrine contained in the Senate
Reference ought not to apply to changing how Canadians elect MPs because
the House of Commons represents Canadians, the body politic of the realm,
not the provinces, which means that the electoral system does not engage
provincial interests in the way that the method of selecting Senate does.146 This
would leave electoral reform to the Parliament of Canada alone, provided that
any reform does not disrupt the principle of representation by population.
Macfarlane concludes that the Parliament of Canada alone could enact a
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proportional electoral system under the Section 44 Amending Procedure and a
ranked ballot by amending the Canada Elections Act:

Even if altering electoral districts is now thought to require
constitutional amendment because parts of the relevant statutes are

deemed part of the Constitution, these provisions [sections 91 and 92
of the Constitution Act, 1867], coupled with this historical context
and jurisprudence, lend much weight to the argument that such

changes can be accomplished by Parliament alone under section
44.147

There are legitimate arguments on either side of the debate over whether
the Constitutional Architecture Doctrine means that changing the electoral
system necessarily meets the threshold of ‘‘altering the fundamental nature and
role of” the House of Commons and therefore could only be implemented
under the General Amending Formula. Of all the electoral systems, MMPR
would pose the greatest risk of crossing the SCC’s threshold because it most
changes the role of political parties within the House of Commons. Under
MMPR, parties are no longer merely vehicles for forming government and
aggregating broad interests; they are directly institutionalized as powerbases
themselves. Under SMP, we elect MPs, not governments, and not parties.
Under MMPR, we would elect political parties themselves and thereby
constitutionally entrench the role of political parties in a way that s. 51(1) of
the Constitution Act, 1867, and its presumption of the traditional majoritarian
Westminster model, does not contemplate. On balance, however, Macfarlane’s
argument that Parliament alone could still act in this area through the Section
44 Amending Procedure has history, precedent, and common sense on its side.
Provincial interest in the federal electoral system has never exerted a formal,
constitutionally entrenched veto over the rules in s. 51(1), though it has
occasionally given the Parliament of Canada pause from a political standpoint.
Provincial legislatures can likewise change the province’s electoral system
unilaterally under the Section 45 Amending Procedure; no scholar has raised
serious doubts over this authority between 2005 and 2019, when British
Columbia, Ontario, Prince Edward Island, and Quebec considered switching
to STV or MMPR.

(d) Single-Member Majority Through Instant Run-Off Balloting

(i) Description

A ‘‘preferential ballot,” as Prime Minister Trudeau mentioned in his
mandate letter to the Minister of Democratic Reform in 2015, probably refers
to the Australian model of single-member majority instant run-off voting by
which Australians elect their federal MPs to the House of Representatives. In
this system, MPs represent single-member geographic electoral districts and
voters can rank their preferred candidates in numerical order by marking a
‘‘1”, ‘‘2”, ‘‘3”, etc., next to the names on the ballot, instead of marking only
one ‘‘x” by the name of one candidate, as Canadians currently do under single-
member plurality.148 All the first-preference votes for each candidate are
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counted. If one candidate obtains 50% +1 of the first-preference votes, then
that person will be elected to the district. If no candidate wins 50% +1 of the
first-preference votes, then the candidate who won the fewest votes is
eliminated from contention, and that candidate’s votes are, in turn,
redistributed to the other candidates based on the second-preference vote on
the ballots of the candidate eliminated from contention.149 Instant run-off
balloting thus turns single-member plurality into single-member majority.

(ii) Use in Canada: Urban-Rural Hybrid with STV

Some Canadian provinces used instant run-off balloting in the 20th
century. In Manitoba in the 1920s, the Progressives introduced a bifurcated
electoral system that included both STV and instant run-off balloting. In the
city of Winnipeg, MPs were elected under STV, and the whole city served as
the multi-member electoral district. In the rural areas, instant run-off balloting
prevailed because STV would have forced large rural ridings to become even
larger, which would have been impractical. 150 The United Farmers of Alberta
copied Manitoba’s system wholesale in the 1920s; in Alberta, the cities of
Calgary and Edmonton fell under STV, and the rest of the province was
subject to SMM. This bifurcated system died out in Manitoba by the 1960s,
and Ernest Manning’s Social Creditists abolished it in Alberta in 1956.151

In British Columbia, the provincial Liberals and Conservatives had
formed a coalition government during the Second World War and continued
working together in the late 1940s and early 1950s. They decided that
Australian-style instant run-off balloting would serve their interests and
prevent the Co-operative Commonwealth Federal (CCF and forerunner to the
modern New Democratic Party) from gaining ground; the Liberals and
Conservatives figured that their voters would choose the other party as a
second preference on the ranked ballot and switched the province’s electoral
system from SMP to instant run-off balloting in 1951. 152 But this self-
interested decision to replace SMP with instant run-off balloting proved the
undoing of both parties, as Liberal and Conservative voters alike selected the
Social Creditists as their second choice. In 1952, the Social Creditists won a
plurality and formed a single-party minority government; in 1953, they won a
parliamentary majority and promptly abolished instant run-off balloting and
reinstated SMP.153 The BC Conservatives vanished into obscurity, and the BC
Liberals did not replace Social Credit as the main right-wing political party
until the 1990s.

(iii) Statutory Amendments for Switching to Instant Run-off Voting

A ranked ballot within single-member districts presents the easiest possible
electoral reform for elections to the House of Commons of Canada. In order
to implement instant run-off voting, Parliament would certainly have to
amend s. 313(1) of the Canada Elections Act because it currently states that the
candidate who receives the plurality of votes in any given electoral district is
declared the winner and becomes MP-elect, and replace it with some rules
stipulating how Elections Canada tabulates ranked ballots. Switching to

REVUE DE DROIT PARLEMENTAIRE ET POLITIQUE 147



instant run-off voting would not necessitate striking a new series of provincial
boundary commissions because the boundaries of the geographic electoral
districts would remain intact — only the ballot by which voters elect MPs from
within each riding would change. Instant run-off voting would also not disturb
the principle of the proportionate representation of the provinces under s. 52,
and it would not necessitate changing the formula by which seats are
distributed under s. 51(1), which contemplates single-member districts. In
conclusion, implementing a ranked ballot would require only regular statutory
amendments to, and possibly some regulatory changes under, the Canada
Elections Act. These are, therefore, readily achievable objectives. Mandatory
voting and online voting — ideas that the Trudeau government has also
floated — would also only require statutory and regulatory changes to the
Canada Elections Act and related legislation.

(e) Single Transferable Vote

(i) Description and Current Usage in the Former British Empire

STV combines a preferential ballot with multi-member districts and a
quota which introduces a proportional element. Under this system, voters rank
their preferred candidates in numerical order, and a candidate must surpass a
threshold number of votes as determined by a mathematical formula in order
to get elected as one of the MPs in the multi-member constituency. Unlike
under MMPR, all MPs in an STV system represent geographic constituencies
and not the political parties themselves. Today, STV exists exclusively in
jurisdictions which once fell under the sovereignty or suzerainty of the British
Empire — Australia, New Zealand (for some municipal elections), Ireland,
Malta, India, Pakistan, Nepal, and the United States (in some municipalities in
various states) — and within the United Kingdom itself (municipal elections in
Scotland and the Northern Irish Assembly); it has never managed to gain
traction elsewhere.154

Australians elect their federal senators under STV, whereby the states
themselves act as at-large, 12-member geographic constituencies. Australians
within each state elect either 6 senators (in a normal half-Senate election) or 12
senators (after a double dissolution) at any one time. These elections rely on
the Droop Quota: the vote that a candidate needs to obtain in order to win a
seat is determined by dividing the total number of valid votes cast by one more
than the number of candidates to be elected, and adding one to the result:
Votes needed to win = ((valid votes cast/ (seats to fill +1)) +1.155 When
candidates surpass the given threshold determined by the formula, their
surplus votes are redistributed according to the voters’ ranked preferences. If
some seats still remain to be filled after this first redistribution because none of
the other candidates meets the quota, then the least successful candidate is
eliminated from contention, and his or her votes are redistributed according to
the voters’ ranked preferences.156 This process continues until all the seats in
the multi-member constituency have been filled. In the end, each senator
‘‘represents a proportion or quota of the total vote.”157
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However, STV only serves as the mode of election to lower houses in
parliamentary systems in five polities, four of which are islands with small and/
or dense populations: the Republic of Ireland, Northern Ireland as a province
of the United Kingdom, the Republic of Malta, the Australian State of
Tasmania, and the Australian Capital Territory (the Commonwealth of
Australia’s federal district).158 This system emerged on the island of Ireland,
first in the Republic of Ireland and later in Northern Ireland, as an effective
means of diffusing sectarian tensions and accommodating both Protestant and
Catholic communities of interest within a specific geographic area in both
polities.159 Ireland’s lower house of parliament, the Dail, consists of 158
members who represent 40 multi-member electoral districts, each of which
return either three, four, or five members under the Droop Quota.160 As of
2019, there are 11 five-member districts, 16 four-member districts, and 13
three-member districts. The Constitution of Ireland provides STV as the
country’s electoral system and stipulates that MPs represent between 20,000
and 30,000 persons.161 In contrast, s. 51(1) of the Constitution Act, 1867 says
that a Canadian MP should represent around 111,000 persons. The Republic
of Ireland’s population stood in 2011 at around 4,588,000, and it covers an
area of around 70,300 square kilometers162 — about the same size as New
Brunswick (72,900 square kilometers). New Brunswick’s population, at only
around 747,000 in 2016, stands significantly lower.163 The House of Assembly
of Tasmania consists of 25 MHAs; 5 multi-member electoral districts each
return 5 MHAs under what the State calls the ‘‘Hare-Clark Method” and the
Droop Formula.164 In a five-member district, a successful candidate must
therefore attain at least one-sixth of the valid votes (or 16.9% — a threshold
far higher than in most MMPR systems).165 As of 2018, Tasmania’s
population has reached 525,000, and it covers an area of 68,400 square
kilometers.

(ii) Origins

STV best represents the Classical Liberal Model of Representation and
traces its origins to 19th-century British liberals who saw multi-member
proportional representation, with its use of a quota and ranked ballots in
electing candidates who represented roughly the same number of persons, as
an antidote to the multi-member plurality which sustained rotten boroughs
containing vastly different numbers of persons. Thomas Hare, an English
barrister, first proposed what became STV in 1856 in a pamphlet called
Machinery of Representation; he expounded upon the proposal further in 1861
in a subsequent Treatise on the Election of Representatives, Parliamentary and
Municipal.166 The famous liberal theoretician John Stuart Mill himself
adopted and promoted Hare’s principle in his treatise Considerations on
Representative Government in 1861;167 these ideas spread across the British
Empire, finding the greatest traction in Australasia. Tasmania, then one of the
Australasian colonies, became the first polity to adopt Hare’s electoral system
in 1891.
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The Province of Canada had by the 1840s eliminated rotten boroughs
through the systematic and universal application of single-member plurality at
the level of towns and counties. While the United Kingdom industrialized
rapidly and railways entwined the island of Great Britain together and fed
rapid urbanization and expansion of the cities into the countryside, British
North America at this stage of hits history remained overwhelmingly rural as
wave upon wave of settlers crashed upon and attempted to subdue the vast
frontiers, dense forests, and impenetrable granite of the continent. Single-
member plurality did not become the norm or default for elections to the
British House of Commons until the 1880s, so these liberal reforms like Hare
and Mill introduced multi-member proportional representation at a time when
most British electoral districts returned two or four members. In terms of
institutional change, STV therefore would have acted as a form of layering a
proportional element onto existing multi-member districts and constituted a
far less radical shift within the United Kingdom in the 1860s than it would
have in the Province of Canada or Dominion of Canada in the same decade.168

(iii) Historical Use of STV within Canada

This system also has some precedents in Canada: Manitoba and Alberta
adopted STV for large cities for their provincial elections in the mid-20th
century. British Columbia also held two referendums on switching from SMP
to STV in 2005 and 2009; both failed.169 The Citizens’ Assembly had
recommended what it called ‘‘BC-STV,” an electoral system of single-
transferable vote in which district magnitude varied from 2 to 7 MLA per
riding.170 The Citizens’ Assembly final report stated that the more sparsely
population areas ‘‘in the north and south-east” would be represented by two or
three MLAs each, while those most densely population districts in ‘‘the south-
central and south-west of the province” would each elect four to seven
MLAs.171 The Citizens’ Assembly argued that this system of variable district
magnitude would still produce proportional outcomes overall without forcing
rural MLAs to represent impracticably large constituencies, thus ensuring
‘‘effective local representation and greater voter choice.”172 In reality, of
course, the more densely populated urban ridings with seven MLAs and the
greater district magnitude would have yielded more proportional outcomes
than the rural ridings with the lower district magnitude.173 Finally, the
Citizens’ Assembly recommended that the BC-STV use ‘‘the Droop Quota to
calculate the number of votes necessary to win a seat” and distribute surplus
votes under the Weighted Inclusive Gregory Method.174 In 2018, British
Columbia held a third referendum on electoral reform, including MMPR and
dual-member proportional as options. For the third time in thirteen years,
British Columbians voted to keep single-member plurality.175

(iv) Amendments Required for Switching the Federal House of Commons to
STV

Provided that all the multi-member constituencies remained in only one
province and preserved the proportionate representation of the provinces,
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replacing SMP with STV would probably not involve the General Amending
Formula under s. 42(1)(a). Parliament alone could implement STV pursuant to
the Section 44 Amending Formula in order to change the formula and rules
contained in s. 51(1) of the Constitution Act, 1867 because the new multi-
member constituencies would be larger in size and thus contain larger
populations. Instead of containing around 111,000 persons per riding, STV
would see districts with populations of 333,000 or 555,000 of 777,000, which
violates the purpose of the current rules under s. 51(1). The multi-member
proportional representation of STV also means that MPs would, in one sense,
no longer represent a fixed number of constituents but instead a variable
number depending upon the electoral quota; they could still perhaps, in a more
formal and geographic sense, be viewed as representing all the people in the
multi-member riding in conjunction with the other MPs elected from that
district.

Parliament would have to undertake statutory amendments as well, such
as repealing s. 313(1) of the Canada Elections Act altogether and adding
sections regulating how candidates are elected in multi-member districts, what
mathematical formula achieves a proportional outcome, and how parties
establish their lists. Parliament would also need to amend s. 15 of the Electoral
Boundaries Readjustment Act, which currently says that each electoral district
must contain a population equal to the Electoral Quotient (from 2011 to 2021,
it stands at 111,116 persons per riding) plus or minus 25%, and multiply the
electoral quotient by the number of MPs per riding, be it 3, 4, or 5, or
whatever.

(v) Practical Constraints Against STV: Canada’s Low Population Density

Stéphane Dion, a former Professor of Political Science and former Liberal
MP and Minister of the Crown, wrote one of the few serious policy proposals
for switching from SMP to STV in 2012. He advocated something similar to
Irish model of STV for Canada, in which each multi-member district would
return 3 MPs in rural ridings and 5 MPs in cities.176 He dubs this system the
‘‘P3: proportional-preferential-personalized vote” because STV combines
proportionality with a preferential ballot which allows voters to rank not
the political parties but the individual candidates themselves, hence the
personal element.177 Dion insists that the reader should not conflate his ‘‘P3”
moniker of proportional-preferential-personalized with the more common use
of ‘‘P3” in Canada as short-hand for ‘‘public-private partnership,” but his
unintentionally revealing choice of words referring to a neo-liberal form of
infrastructure development does in fact highlight the classical liberal origins of
this electoral system. So, too, does Dion’s argument that competition — what
could be more laissez-faire and free market-oriented than that? — between
MPs within the multi-member electoral districts, both on the ranked ballot and
during the life of the parliament, will increase the quality of MPs’ constituency
work. Incidentally, Dion also argued that ‘‘precedent makes holding a
referendum necessary: changing the voting system would require popular
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support.”178 But this amounts to a political calculation rather than a legal-
constitutional requirement.

Conceding the low district magnitude, Dion acknowledged that this model
would offer ‘‘moderate proportional representation, which corrects the
regional distortions of the current electoral system.”179 However, Dion did
not consider the constitutional implications of his proposal and focussed more
on the normative merits of STV. Dion dismisses any potential objections to the
practical considerations of increasing the geographic size of already immense
electoral districts:

Second, ridings are going to grow in size. Many communities will
find that hard to accept. But we are used to dealing with this problem

because we already have large ridings with the present system.
Thanks to modern information and communications tools, MPs are
much more efficient than in the past. The number of MPs will rise

concomitantly: five MPs if the riding is five times more populous,
three if it is three times more populous. Furthermore, these MPs will
be competing with one another constantly, a good incentive for them

to work even harder for their constituents.180

History shows that STV works best for electing MPs to lower houses in
geographically small and/or densely populated polities. Within Canada, STV
would therefore best work in the Maritimes, which all once used multi-member
plurality for both provincial and federal elections. STV might also work in
Newfoundland and Labrador as well. Federally, Prince Edward Island would
have to retain a minimum of four MPs because of the Senate Floor Rule and
so could become one four-member district. New Brunswick would likewise
have to maintain at least 10 seats in the House of Commons and could consist
of two five-member districts, roughly corresponding to the northern French-
speaking half and the southern English-speaking half of the province. Nova
Scotia would also need to retain its minimum of 10 seats. But practical
constraints would make STV extremely difficult at best and totally
unworkable at worst outside of urban areas in the other provinces.

Even if Canada adopted The Dion Model of STV (which itself draws
heavily from Ireland’s low district magnitude), some rural ridings would
become enormously unwieldy and engulf vast distances even as three-member
constituencies. In addition, all three territories would still have to remain
single-member district outliers in a system predicated upon multi-member
districts — as Dion advocated in his plan181 — unless the Parliament of
Canada decided to pass Section 44 Constitutional Amendments combining the
three territories into one three-member district. Already under the current
system, enormous northern and rural ridings take up significant portions of
British Columbia, Alberta, Saskatchewan, Manitoba, Ontario, and Quebec.182

Labrador also serves as one giant riding. In practical terms, these sprawling
northern federal electoral districts already pose significant logistical
constraints on the MPs who represent them. Indeed, Manitoba and Alberta
already discovered this problem in the mid-20th century and therefore limited
their provincial electoral systems to STV in the cities with sufficient population
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to justify a multi-member district with a dense population, leaving the rural
ridings as single-member districts with ranked ballots.

STV is not fundamentally repugnant to the traditional Westminster system
of geographical representation and single-member plurality or multi-member
plurality in the way that pure party-list PR and MMPR are. However, if
Canada adopted STV, voters would have to accept that these large ridings
would become at least three times larger. Alternatively, Parliament could triple
the size of the House of Commons by changing the rules under s. 51(1)
through a Section 44 Constitutional Amendment. This would preserve the
current size in square kilometers of the vast aforementioned northern ridings
and would also put the Dominion of Canada on par with the Republic of
Ireland, the constitution of which states that each MP should represent
between 20,000 and 30,000 people. These practical concerns over time and
distance probably contribute to the preference amongst Canadian proponents
of electoral reform for MMPR; generally, it provides a higher district
magnitude through party-list seats, and its single-member rural districts would
still cover less ground than the giant multi-member rural districts under STV.

(f) Party-List Proportional Representation & Mixed-Member Proportional
Representation

(i) Description and Origins

Under single-member plurality, voters cast their ballots for candidates in
geographic constituencies, and the person who wins the largest number of
votes, though not necessarily a majority, wins. Under party-list proportional
representation, voters cast their ballots for political parties themselves, and the
seats in the parliament are allocated in direct proportion to the popular vote
that each political party obtained; MPs are then selected based on the parties’
electoral lists, in descending order, until each party has filled the number of
seats that it earned in the legislature based on its percentage of the popular
vote.183 However, parties normally have to meet a minimum threshold of
somewhere between 3 and 10 per cent of the popular vote in order to qualify to
sit in the elected assembly.184 The Belgian jurist and mathematician Victor
d’Hondt adapted the formula for the Jefferson Method of allocating
representation to the states in the House of Representatives to a
parliamentary system and to awarding parties representation in proportion
to their share of the vote. Like his fellow-lawyer and contemporary Thomas
Hare, d’Hondt wrote a pamphlet promoting his method, which appeared as
the Système pratique et raissoné de la representation proportionnelle in 1878.185

According to the International Foundation for Electoral Systems, 70
countries used party-list proportional representation in 2005.186 Party-list
proportional representation best works in geographically small countries like
Israel and the Netherlands.187 This probably explains why no serious
proponent of electoral reform has proposed this system for elections to the
House of Commons of Canada in the modern iteration of the electoral reform
movement (from the late 1990s to today) because they recognize that an
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electoral system in such a large country should maintain a least some
geographic electoral districts. Territorial federations like Canada must
maintain some semblance of representation along provincial lines; Belgium,
for instance, uses open-list PR, but its provinces serve as a series of at-large
districts in what French-speaking Belgians call ‘‘la représentation
proportionnelle avec apparentement provincial.”188 In English, this means
proportional representation with provincial affiliation.

MMPR normally combines SMP (though it could theoretically use instant
run-off balloting instead) with pure party-list PR; voters cast two ballots, or
make two selections in one bifurcated ballot: one for their constituency MP
and another for the political party itself.189 But in other jurisdictions which use
MMPR, voters only cast one vote, for their constituency MPs, and party-list
seats are awarded based on the popular vote alone.190 Under this system, an
overall proportional outcome is achieved by allocating party-list seats through
a mathematical formula like the Droop Quota or the d’Hondt Method to the
political parties that won fewer constituency seats than their share of the
popular vote would merit them. In this way, the overall percentage of seats
that the political parties hold in the assembly comes much closer to the
percentage of the party vote that they each won in the election.191 ‘‘Mixed-
member” means that the elected assembly contains two types of MPs, those
elected from constituencies and those elected from the party lists. However,
what matters is the outcome — proportional representation — and not the
mixed-member means by which it is achieved. The proponents of MMPR in
Canada know that they could never get away with pure party-list PR, even
along the lines of the Belgian model where each province would become one
at-large district, so they opt for a more palatable means of achieving the same
outcome. The single-member districts under MMPR give supporters of
majoritarian systems the illusion that their geographical representation still
matters, when in reality, the overall outcome is what matters: proportional
representation.

Generally, this system benefits smaller parties because they tend to receive
party-list seats, which could explain why the New Democratic Party and the
Green Party have long advocated switching from SMP to MMPR. Typically, a
political party must win at least at minimum threshold of the percentage of the
popular vote before qualifying for representation through party-list seats in
the elected assembly. As the threshold increases, the potential for a mismatch
between votes and seats also increases, especially if multiple parties fall below
the threshold. Germany’s Bundestag uses a threshold of 5%.192 A disparity
between the percentage of the popular vote and the percentage of seats which
parties obtain in the elected assembly can also occur if some parties win so
many constituency seats that the party-list seats cannot compensate for those
gains entirely in the overall proportional outcome. That, in turn, would
become more likely to happen if the ratio of between constituency seats and
party-list compensatory seats favours the single-member electoral districts. To
combat disproportionality, some assemblies elected under this system can
expand beyond their minimum number of seats and add additional seats until
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achieving a proportional outcome through the use of ‘‘overhang seats”
(essentially, extra MPs who represent geographic electoral districts) and
‘‘levelling seats”, also known as ‘‘balance seats,” drawn from party lists.
‘‘Overhang seats” happen when a party wins a percentage of the single-
member geographic seats greater than its share of the popular vote, thus taking
away from the proportionality of the overall outcome. This works on the logic
that geographic seats cannot be taken away from a party in the same way that
party-list seats could be added or taken away. Both New Zealand’s House of
Representatives and Germany’s Bundestag plan for overhang seats after
general elections. In addition, some assemblies like the Bundestag also add
additional ‘‘levelling seats” to parties from the party lists so that their overall
percentage of seats matches their share of the popular vote.193

New Zealand adopted MMPR in 1996; the House of Representatives
usually consists of 120 seats, with 65 MPs elected from single-member districts
(54% of the total) and a further 55 (or 46%) elected from party lists.194

However, the House of Representatives can grow to 121 or 122 with the
addition of one or two overhang seats in order take into account that
sometimes a party can win too many geographical electoral districts relative to
its share of the popular vote.195 In the German Bundestag, the number of seats
now varies considerably from election to election. The Federal Court
mandated reforms in 2013, and these first took effect for the general
election in 2017. It consists of a minimum of 598 members — 299 elected from
geographical constituencies and a further 299 elected from party lists — but
can now expand considerably with overhang seats and balance seats.196 After
the general election of 2017, the 19th Bundestag ballooned from 598 to 709
MPs, with 299 representing geographic districts, 299 drawn from regular party
lists, and a further 111 seats — 46 overhang seats as well as 65 balance seats
drawn from party lists.197

While STV hews exclusively to countries once under the sovereignty or
suzerainty of the British Empire and party-list PR pre-dominates in
continental Europe, a disparate hodgepodge of nine countries use MMPR
for electing members to their national legislative assemblies: Albania,
Germany, Hungary, Italy, Bolivia, Mexico, Venezuela, Lesotho, and — the
most glaring outlier of all — New Zealand.198 Mixed-member proportional
representation first emerged as a deliberate chimera and compromise in the
Federal Republic of Germany in 1949. Its German-language name
personalisiertes Verhältniswahlrecht means ‘‘personalized proportional
representation” and perhaps better captures the true nature of this electoral
system: the single-member geographical constituencies function as symbolic
link to a majoritarian electoral past and between MPs and the voters, but they
remain subordinate and secondary to overall proportional representation.
After Potsdam, Konrad Adenauer’s Christian Democrats favoured the
traditional Westminster system of single-member districts on the one hand,
while the Social Democrats and Free Democrats wanted to remain the Weimar
Republic’s proportional representation;199 these two competing camps simply
combined their two preferred systems into one new hybrid electoral system.
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From 1949 to 1953, MMPR in West Germany meant that 60% of deputies in
the Bundestag were elected from single-member constituencies, while the
remaining 40% came from rigid party lists in order to ‘‘achieve proportional
representation in each of the Lander”200 — and that last part becomes key for
any discussion of MMPR in a federation like Canada. The compensatory seats
were also allocated on the D’Hondt Formula provided that a party won at
least one constituency or ‘‘at least 5% of the popular vote in one of the
Lander.”201 The ratio between the constituency and party-lists seats now
stands at 1:1.

In this first iteration of West German MMPR, the voter also only cast one
ballot, which carried over the vote for the party of the constituency candidate
for the party-list candidate as well. In 1953, the West Germans modified
MMPR so that fully one-half of deputies were elected as party-list candidates,
and they introduced the dual ballot still used in Germany today and in New
Zealand, where voters can select a constituency candidate and, separately, vote
for a political party.202 In 1956, the West Germans deliberately made their
MMPR less federal by using the German-wide vote, instead of the votes within
the Landers, as the basis for allocating compensatory seats to the political
parties.203 Germany’s Federal Constitutional Court mandated changes to
MMPR in 2013 which forced the German parliament to adopted a new law
incorporating balance seats into the system.204 As of 2013, Germany’s system
works as such:

The Sainte-Laguë/Schepers method is used to convert the votes into
seats, in a two-stage process with each stage involving two
calculations. First, the number of seats to be allocated to each Land
is calculated, based on the proportion of the German population

living there. Then the seats in each Land are allocated to the party
lists in that Land, based on the proportion of second votes each
party received.

The minimum number of seats for each party at federal level is then
determined. This is done by calculating, for each party Land list, the
number of constituency seats it won on the basis of the first votes, as

well as the number of seats to which it is entitled on the basis of the
second votes. The higher of these two figures is the party’s minimum
number of seats in that Land. Adding together the minimum number
of seats to which the party is entitled in all of the Länder produces a

total representing its guaranteed minimum number of seats in the
country as a whole.205

And then the overhang seats and balance seats come into play:
It is generally necessary to increase the size of the Bundestag to

ensure that each party receives its guaranteed minimum number of
seats when the seats are allocated using the Sainte-Laguë/Schepers
method. Then it must be ensured that the seats are distributed to the
parties in line with their national share of the second votes.

Additional ‘‘balance seats” are created to ensure that the distribution
of the seats reflects the parties’ share of the second votes and that no
party receives fewer than its guaranteed minimum number of seats.
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Balance seats are also necessary to ensure that each party requires
roughly the same number of second votes per seat. Once the number
of seats which each party is entitled to receive across the country has

been determined, the seats are allocated to the parties’ individual
Land lists. Each Land list must receive at least as many seats as the
number of constituencies which the party won in the Land in

question.206

Since its inception in 1949, the Federal Republic of Germany’s MMPR has
moved ever closer to the pure party-list PR of the Weimar Republic.

(ii) Proposed Adoptions of MMP in Canada

Within the provinces, where the provincial legislatures possess an
unfettered authority to alter the provincial electoral system under the
Section 45 Amending Procedure, MMPR has received the most attention in
Ontario, Quebec, and Prince Edward Island. In 2007, the Citizens’ Assembly
of Ontario proposed to set the total number of Members of Provincial
Parliament in the Legislative Assembly at 129, with 90 elected from
constituencies and 29 elected from party lists.207 In addition, this
arrangement would have precluded the possibility of adding overhang or
balance seats ad hoc in order to achieve more proportional outcomes — the
assembly would remain fixed at 129 members.208 This form of MMPR would
probably have produced disproportional outcomes both because of the lop-
sided ratio of constituency seats and party-list seats (70% to 30%) and the
absolute fixed number of total seats. However, these party-list seats would be
allocated using the Hare Formula, which usually favours smaller parties, in
contrast to the D’Hondt Formula that favours larger parties.209 Furthermore,
this system would have set the minimum threshold for parties entering the
assembly at 3% of the popular vote, as compared to 5% in Germany, and the
entire Province of Ontario served as the baseline for measuring the popular
vote of the parties and allocating compensatory seats — both of which would
have increased proportionality.210 The Charest government considered a form
of MMPR in Quebec around 2004 where National Assembly would contain a
fixed number of 127 seats, 77 from single-member districts and 50 drawn from
party lists.211 But instead of treating the Province of Quebec as a whole as one
at-large district for the party-list seats, as Ontario’s Citizens’ Assembly did for
that province, the 50 party-list seats would fall under a series of 24 to 27 super-
districts. This form of MMPR would almost have become like three-member
districts under STV.

Finally, the Province of Ontario held a referendum on switching to
MMPR in conjunction with the general provincial election in October 2007;
the McGuinty government had, like the Campbell government in British
Columbia, set a high threshold: a super-majority of 60% support province-
wide as well as at least a simple majority of support in at least 60% of all
ridings (then 64 out of 107).212 Ontarians rejected MMPR by a 2:1 margin,
with only five ridings in Toronto registering a majority in favour.213 Prince
Edward Island held a referendum in 2005 in which a majority rejected MMPR
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and a non-binding plebiscite in 2016 in which a majority supported MMPR
but which Premier MacLauchlan dismissed because of low voter turnout.214

Islanders voted in another referendum on switching to MMPR in conjunction
with their general election on April 23, 2019; it also required a super-majority
threshold of a simple majority in at least 15 of the 27 ridings.215 Prince Edward
Islanders narrowly rejected MMPR, with 51% in favour of SMP and
majorities supporting MMPR in only 13 ridings.216

In contrast, Premier Legault of Quebec has clearly demonstrated that his
government takes electoral reform seriously precisely because of what he did
not promise to do: he did not say that the National Assembly will strike up a
special committee to study the issue of electoral reform, nor did he did
entertain establishing a citizens’ assembly on electoral reform and then holding
a referendum on whether or not the province should adopt the electoral system
which the citizens’ assembly recommends, perhaps because referendums raise
the spectre of secession in Quebec, a political project that Legault has rejected
in favour of moderate nationalism and autonomism.217 Legault even promised
during the provincial election campaign in 2018 that he would not ‘‘do what
Trudeau did” and abandon electoral reform if his party won a parliamentary
majority.218 The Coalition pour l’avenir du Québec won a parliamentary
majority in 2018, and Premier Francois Legault pledged in his Opening Speech
that his government will by October 2019 introduce a bill to switch Quebec’s
electoral system to MMPR for the next scheduled provincial election in 2022.
He said:

L’autre enjeu, c’est le mode de scrutin proportionnel mixte. Les

Québécois souhaitent que les partis collaborent davantage, et une
telle réforme a le potentiel de changer la culture politique dans le bon
sens, en atténuant la partisannerie. On s’est engagés à déposer un

projet de loi visant à modifier le mode de scrutin dans la première
année de notre mandat. Le délai est court, la ministre de la Justice a
donc déjà commencé à travailler. On a l’intention de respecter cet

engagement et de travailler de bonne foi avec les députés des autres
partis. Ce qui nous guide, ce qui nous guide, dans cette réforme, c’est
une représentation des élus plus fidèle au vote exprimé, mis en
équilibre avec le poids des régions et la stabilité des futurs

gouvernements.

Cette réforme, qui touche au fonctionnement de notre démocratie,
nécessite un consensus politique; pas une unanimité, un consensus

politique. J’invite donc tous les députés de l’opposition à y travailler
avec le gouvernement de façon constructive et avec une bonne foi
réciproque.219

A provincial legislature alone can undoubtedly alter the province’s
electoral system under the Section 45 Amending Procedure. Citizens’
assemblies and referendums merely provide political cover, and governments
can decide whether to employ them or not; they do not amount to legal-
constitutional requirements. If a provincial government truly believes in
switching from a majoritarian to a proportional electoral system, then Cabinet
should likewise take responsibility for implementing it fully instead of using
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citizens’ assemblies and referendums as intermediaries. In the current National
Assembly, three of the four parties (the governing CAQ, the confused and
near-defunct Parti Quebecois, and socialist-secessionist Quebec solidaire)
support electoral reform; only the Liberals, the Official Opposition, support
SMP. If the Legault government follows through and tables that bill by
October 2019, it should easily pass with a super-majority of MNAs, and
Elections Quebec would have ample time to prepare to conduct the next
provincial general election, scheduled for 2022, under MMPR. Furthermore,
adopting MMPR would make Quebec unique and could appeal to this
autonomist impulse that Legault has thus far successfully channelled.

(iii) Amendments Required to Switch to Mixed-Member Proportional
Representation

Any form of MMPR would necessitate at minimum that Parliament pass
constitutional amendments under the Section 44 Amending Procedure in order
to alter the total number of seats in the House of Commons contained in s. 37
of the Constitution Act, 1867 and the formulas and rules for allocating seats in
the House of Commons contained in s. 51(1) of the Constitution Act, 1867.
Parliament would also have to amend s. 15 of the Electoral Boundaries
Readjustment Act and s. 313(1) of the Canada Elections Act. Under a
Purposive Approach to statutory interpretation which takes into account the
legislative history and intent of An Act to Amend the Constitution Act from
2011, the rules under s. 51(1) undoubtedly contemplate only single-member
geographical electoral districts and mean that each single-member district
should contain and that each MP should therefore represent the same
approximately 111,000 natural persons. Furthermore, s. 51(1) of the
Constitution Act, 1867 and the Electoral Boundaries Readjustment Act most
certainly do not contemplate providing representation directly to political
parties themselves, but only to Canadians within provinces and geographic
electoral districts.

Switching to MMPR would mean that instead of having a number of
single-member geographic seats, each province would obtain a number of
single-member geographical seats plus b number of party-list seats and even
potentially plus c number of overhang seats and d number of levelling seats.
Either the total number of seats in the House of Commons (338 as of 2019)
would have be increased — with the new seats devoted to the party-list seats
and others — or the existing seats would have to be redistributed amongst the
two or three or four categories. Increasing the total number of seats from 338
to 338 plus b number of party-list seats would necessitate a constitutional
amendment of ss. 37 and 51(1) and the corresponding s. 15 of the Electoral
Boundaries Readjustment Act. Redistributing the 338 seats between a single-
member geographic electoral districts and b compensatory party-list seats (and
potentially c overhang seats and d levelling seats) would also necessitate an
amendment to the rules under s. 51(1) of the Constitution Act, 1867 and s. 15 of
the Electoral Boundaries Readjustment Act because the remaining single-
member electoral districts would cover a larger surface area and therefore
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contain a larger number of people, say, 150,000 or 200,000 instead of 111,000.
And MPs elected from the party-list seats based on the popular vote in any
given general election would, by definition, represent an undetermined and
variable number of people because the percentage of overall voter turnout and
the percentage of the popular vote that each party wins fluctuates from general
election to general election. Allocating party-list seats across provincial
boundaries would only accentuate that uncertainty.

However, this limited form of MMPR under a Section 44 Amending
Formula would work if and only if the party-list seats are allocated to parties
based on their vote within each province and the proposed system keeps the
total number of seats in the House of Commons static by not allowing
overhang seats and levelling seats — like what the Citizens’ Assembly in
Ontario proposed for that province, but on a federal scale. This arrangement
would not ‘‘disturb” the ‘‘proportionate representation of the provinces” and
would merely change the rules regulating the size of the remaining geographic
constituencies and the ratio between the geographical constituencies and the
party-list seats for the political parties. If, however, we tried to create a system
in which the party-list seats are allocated based on the party vote across two or
more provinces, or Canada-wide across all 10 provinces, and/or which allows
the House of Commons to increase in size through the addition of overhang
seats and levelling seats after each election, then we would then undoubtedly
need to pass a constitutional amendment under the General Amending
Formula. This is because taking away seats from the provinces for the sake of
establishing a pool of party-list seats as well as adding overhang seats and
levelling seats not grounded in any provinces at all would certainly ‘‘disturb”
the ‘‘principle of the proportionate representation of the provinces.” Indeed, it
would create a class of seats completely divorced from the provinces and
wedded instead to political parties themselves. Implementing Germany’s post-
2013 MMPR in Canada would undoubtedly require a constitutional
amendment under the General Amending Formula because the size of the
House of Commons itself would not even remain constant, let alone the ratio
of seats between provinces.

Allocating party-list seats based on the popular vote Canada-wide would
not only meet the threshold of the General Amending Procedure, which
protects the principle of the proportionate representation of the provinces
under s. 42(1)(a) of the Constitution Act, 1982, but it could even meet that of
the Unanimity Amending Procedure as well. The Senate Floor Rule under s.
51A of the Constitution Act, 1867 guarantees Prince Edward Island a minimum
of four MPs, New Brunswick and Nova Scotia and minimum of ten each, and
Newfoundland and Labrador and the four Western Provinces a minimum of
six each, so any attempt to take seats away from the minimum number of seats
from these provinces would require a constitutional amendment under the
Unanimity Procedure under s. 41(b) of the Constitution Act, 1982. This will not
happen.

A pro-MMPR advocacy group called Fair Vote Canada220 insists that a
model of MMPR in which the party-list seats cross provincial boundaries ‘‘is
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highly unsuited for Canada and nobody has ever proposed it.”221 This is not
entirely accurate, however. Dennis Pilon, not merely nobody but the foremost
scholar advocating MMPR in Canada, stated in May 2016 at the Canadian
Study of Parliament Group’s conference on electoral reform that there would
not be much point in adopting a model of MMPR in which the popular vote in
each of the ten provinces, separately, would determine the allocation of party-
list seats, separately, within each of the ten provinces, in contrast a form of
MMPR which allocates party-list seats based on a regional or the Canada-
wide popular vote of each political party.222 Presumably, this is because a
province-based system would still reward regional parties and create
disproportionalities from a country-wide perspective. The Institute for
Democracy and Electoral Assistances corroborates this observation and
notes that the district magnitude and basis for awarding compensatory party-
list seats in federations — whether the popular vote country-wide on the one
hand or the popular vote within regions or federated entities on the other —
plays a key role in limiting or exacerbating disproportionality:

Although MMP is designed to produce proportional results, it is

possible that the disproportionality in the single-member district
results is so great that the list seats cannot fully compensate for it.
This is more likely when the PR electoral districts are defined not at
national level but at regional or provincial level. A party can then

win more plurality/majority seats in a region or province than its
party vote in the region would entitle it to. To deal with this,
proportionality can be closely approached if the size of the

legislature is slightly increased: the extra seats are called overhang
mandates or Überhangsmandaten.223

(iv) Practical Constraints Against MMPR: Even Its Proponents Cannot
Agree on How It Would Work

While Stéphane Dion provided a coherent and straightforward policy
proposal for STV, the proponents of MMPR have never succeeded in
presenting a precise outline on what form of MMPR they would seek to
implement in Canada. In particular, they cannot explain how compensatory
seats would be set up, what formula would be used to guarantee proportional
outcomes and whether MPs would be selected based on open or closed lists.
These questions remain unanswered because they tend to rely on vague
outlines couched in normative claims rather than explaining precisely the
constitutional and statutory route by which their preferred option would be
implemented. For instance, in its platform for the 2015 federal general
election, the New Democratic Party pledged that an NDP government would
‘‘Make your vote truly count by bringing in a system of MMPR that is
appropriate for Canada in our first mandate.”224 Perhaps that key phrase
‘‘that is appropriate for Canada” means that a Mulcair government would
have pursued a federal version of the Ontario Citizens’ Assembly’s model of
MMPR. But other New Democrats have used the ‘‘adapted-for-Canada”
phrase in order to distinguish MMPR in general from pure party-list PR in
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general, without specifying precisely how such a system would treat the
compensatory seats versus the geographic constituencies.225

Most pro-MMPR advocacy groups base their analyses on the Law
Commission of Canada’s 232-page report on electoral reform from 2004,
which endorsed MMPR but does not delve into great detail on how MMPR
could be implemented:

The Commission, therefore, recommends adding an element of
proportionality to Canada’s electoral system, and that Canada adopt
a mixed member proportional electoral system.226

In reality, MMPR creates not merely an ‘‘element of proportionality” but
rather a proportional outcome through means which appear more traditional
than those of pure party-list PR. In addition to mischaracterizing the true
nature and intent and purpose of MMPR, the Law Commission mostly
dismisses constitutional considerations and Part V of the Constitution Act,
1982:

Finally, the report is based on the premise that changes to the
electoral system should be made without a process of constitutional
amendment. These considerations, as well as our ten criteria, guided

this exploration of eight different voting systems.227

But this key premise is probably false. Even altering the formula by which
seats are allocated in the House of Commons under SMP requires a
constitutional amendment to s. 51(1) of the Constitution Act, 1867 pursuant
to s. 44 of the Constitution Act, 1982. Furthermore, establishing a system of
compensatory seats across two or more provinces would go even further and
require a constitutional amendment under the General Amending Formula.

However, the Law Commission of Canada does acknowledge later in its
report that creating what it calls ‘‘supra-provincial districts” for the
compensatory seats ‘‘might require a constitutional amendment” — but it
does not specify which type of constitutional amendment. The report implies
that the need for a constitutional amendment would arise with respect to
altering the Senate Floor Rule under s. 41(b) of the Constitution Act, 1982 (the
Unanimity Formula) and not because such a system would disturb ‘‘the
principle of proportionate representation of the provinces [. . .]” pursuant to s.
42(1)(a) of the Constitution Act, 1982, the General Amending Procedure.

Throughout the examples each province and territory is used as the
basis for assigning list or compensatory seats. Choices for determin-

ing compensatory seats are constrained by Canada’s geography and
by its constitution. Theoretically, it would be possible to create five
or six regions in Canada corresponding to ‘‘natural” geographic

divisions: the Atlantic Provinces, Quebec, Ontario, the Prairie
Provinces and British Columbia. However, there is at least a
possibility that the creation of such supra-provincial districts might
require a constitutional amendment.228

In fact, creating those supra-provincial districts would undoubtedly
require a constitutional amendment under the General Amending Formula
in order to modify or establish an exception to the principle of the
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proportionate representation of the provinces. Furthermore, establishing
regional supra-provincial compensatory seats would further meet the
threshold of the Unanimity Formula under s. 42(1) (c) of the Constitution
Act, 1982 because of the Senate Floor Rule, especially in the Atlantic
Provinces.

Other examples of this ambiguity on how an MMPR ‘‘made-in-Canada”
would treat the compensatory party-list seats abound. In March 2016, the
Broadbent Institute released a report entitled, ‘‘An Electoral System for All:
Why Canada Should Adopt Proportional Representation,” that endorsed
MMPR.229 Not surprisingly, the Broadbent Institute does not specify whether
its form of MMPR would to allocate the compensatory seats within each
province, or, alternatively, between provinces or across Canada as a whole.
But this paragraph implies support for the latter:

[. . .]FPTP tends to punish small parties whose support is spread out
across the country, while it rewards those whose support is
geographically concentrated (and it can have the opposite effect on

large parties). That’s how the Bloc Québécois became the Official
Opposition in 1993 despite electing no members of Parliament
outside Quebec, receiving less than 14 per cent of the popular vote,
and taking in fewer votes (by more than 700,000) than the third-place

Reform Party. It’s also how the Green Party of Canada, whose
support is more geographically spread out, has received only one seat
in two of the last five elections, and none in the other three, despite

receiving between three and seven per cent of votes cast in each
contest. (In a proportional system with similar popular returns, the
party would likely have come away with 10—20 seats.)230

The proponents of MMPR first need to decide amongst themselves of how
precisely their system would work in Canada before trying to convince other
Canadians to support it.

5. HOW ELECTORAL REFORM WOULD AFFECT
CONSTITUTIONAL CONVENTIONS

(a) Codifying Constitutional Conventions?

Adopting proportional representation would affect not merely the codified
portions of the Constitution of Canada, but strike at the heart of the
constitutional conventions of Responsible Government as well, especially
those on forming governments, and on dissolving parliaments. Proportional
representation would make minority parliaments the norm and increase
pressures and incentives on Canadian political parties to form coalition
governments within these minority parliaments. Proportional representation
would probably therefore also increase the frequency of mid-parliamentary
transitions of power between governments at the expense of early dissolution.
Both factors combined make elections matter less in determining who governs.
However, proportional representation would not alter constitutional
conventions themselves but merely serve to highlight the existing and
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established constitutional positions of the Governor General and Prime
Minister. Even under the Supreme Court of Canada’s new Constitutional
Architecture Doctrine, which has set the stage for making politically
enforceable constitutional conventions justiciable and subject to
constitutional amendment, electoral reform would still not engage s. 41(a) of
Part V with respect to the Office of the Governor General.

Constitutional conventions are unwritten, politically enforceable norms
which complement or regulate the exercise of constitutional principles, statute
laws, and the codified elements of the Constitution of Canada.231 As such,
when the constitutional or statutory provisions which sustain a convention are
amended or repealed, any constitutional conventions which derive from them
thereby must also change or go extinct.232 Constitutional conventions can also
go dormant when the political conditions which made them feasible change.
Those pertaining to forming governments and dissolving parliaments would
change if Canada switched to a proportional electoral system because that
would, in turn, almost certainly make minority parliaments the norm.
Essentially, the conventions and practices which dictated the timing of the
formation of governments from the mid-19th century, before party discipline
had become ironclad and entrenched, would reassert themselves. The
aftermath of the elections of minority legislatures in British Columbia in
2017 and New Brunswick in 2018 show how this older system works today.

A constitutional amendment codifying the constitutional conventions
involving the Governor General’s authority on forming governments and
dissolving parliament would be both unnecessary in principle and nearly
impossible to achieve in practice. Prime Minister Pierre Trudeau attempted to
implement such a policy in 1978 through the Constitutional Amendment Bill,
which ultimately failed and later gave rise to the Constitution Act, 1982. The
Constitutional Amendment Bill would have codified conventions relating to
dissolving parliaments and forming governments233 — but even Trudeau the
Elder eventually abandoned this effort, and equivalent provisions never found
their way into the Constitution Act, 1982. If doubt remains, a better alternative
would involve officialising the existing constitutional conventions on forming
governments and dissolving parliament — or better yet, simply refer to
existing documents like the Manual of Official Procedure of the Government of
Canada — in order to preserve the neutrality and dignity of the Office of the
Governor General.234 The Manual would become more important if Canada
switched to some kind of proportional representation, just as New Zealand’s
Cabinet Manual did when the country switched to MMPR in 1996.235

(b) Conventions of Responsible Government, Forming Governments, and
Dissolving Parliaments

The Governor General’s first duty is to ensure that there is always a duly
constituted government in office that can command the confidence of the
elected assembly and carry out the Queen’s business — in other words, the
routine affairs of state, like obtaining supply through the legislature. 236 Just as
there must always a Sovereign, there must always be a ministry in office that
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can take responsibility for all acts carried out in the Sovereign’s name.
Consequently, there can only ever be one ministry in office at any time, and
there is always a ministry in office. The tenure, or term in office, of the Prime
Minister determines the tenure of the ministry as a whole; therefore, the Prime
Minister’s resignation automatically entails the resignation of the ministry as a
whole.237

Responsible Government means that ‘‘Ministers of the Crown take
responsibility for all acts of the Crown” and that the Governor General acts on
and, save for exceptional circumstances, in accordance with, ministerial
advice.238 These acts include accepting responsibility for one’s own
appointment as Prime Minister, the dismissal of one’s predecessor, and for
summoning, proroguing, and dissolving parliament. Ultimately, this
arrangement ensures balance; Responsible Government guarantees that one
Prime Minister and Ministry or another will always take responsibility for all
acts of the Crown before the Commons and the electorate. Responsible
Government has thereby reconciled the medieval principle of royal infallibility
with modern democratic self-government. At its core, Responsible
Government is a trinity (three in one) of responsibilities: ministerial
responsibility to the Crown, individual ministerial responsibility before the
Commons, and collective ministerial responsibility and solidarity before the
Commons.239 The Government must command the confidence of both the
Governor, who grants ministers the authority to govern under the Crown, and
of the legislative assembly, which must either pass supply or else force either
the government’s resignation or dissolution and fresh elections. The Prime
Minister and ministry first receive their official commission of authority to
form government from the Crown, and they must later demonstrate that they
command the confidence of the elected assembly. However, the Prime Minister
and ministry generally first lose of the confidence of the elected assembly;
apart from the most exceptional circumstances, the Governor General would
not withdraw his confidence from the Prime Minister and ministry, by refusing
to promulgate their advice, unless the elected assembly had already withdrawn
its confidence from the ministry in a formal vote in the House of Commons.

The Governor General can only refuse to promulgate ministerial advice in
exceptional circumstances because the consequence of exercising such
discretionary authority is equally and proportionately exceptional: the
Governor General thereby dismisses the Prime Minister and ministry which
tendered the original constitutional advice and must appoint in their place a
new Prime Minister and ministry which can then take responsibility for his
decision to refuse advice and force the dismissal of their predecessors.240 For
example, if the Governor General refused to promulgate the Prime Minister’s
advice to dissolve parliament, he would in so doing withdraw also his
confidence from the Prime Minister and revoke his authority to govern.241 At
that stage, the Governor General would then have to appoint a new Prime
Minister and ministry who could take responsibility for these acts of the
Crown (refusing the dissolution and dismissing the previous ministry), because
a ministry can only take responsibility for advice that it has offered, not for the
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contrary advice that it did not offer.242 In principle, the Governor General
could refuse to implement one Prime Minister’s advice to dissolve parliament if
there were a viable alternative government that could gain the confidence of
the existing parliament, and if that alternative government were also willing to
take the responsibility for the dismissal of its predecessor. This occurred in the
Province of Canada in 1858, the Dominion of Canada in 1926, and the
Province of British Columbia in 2017. However, no Governor General or
Lieutenant Governor has ever refused to promulgate a Prime Minister’s advice
to prorogue parliament.

The exceptional circumstances under which the Governor General can,
and probably should, reject a Prime Minister’s advice to dissolve the
legislature flow from three basic premises of Responsible Government:

1. The Governor General’s aforementioned first duty;
2. The incumbent government can stay in office after the election of a

minority parliament unless and until the elected assembly or the
Governor General acts upon it;

3. Dissolution is the last resort: the Governor General retains the
discretion, under some circumstances, to reject a Prime Minister’s
advice to dissolve parliament— especially if an alternative government
could be formed from within the existing assembly.

In principle, an irrevocable act like dissolution, the civil death of a
legislature, should always remain the last resort precisely because it is final.
Dissolution is also expensive; general elections cost hundreds of millions of
dollars. Most minority parliaments could potentially sustain another
government, and the Governor General should always explore those options
first; only if all those fail should the Governor General allow dissolution. None
of these conventions would necessarily change under a proportional electoral
system and minority parliaments and minority or coalition governments by
default, but they would become more apparent and paramount.

(c) Proportional Representation Would Revive 19th-Century Constitutional
Conventions

The incumbent government can stay in office after the election of a
minority parliament unless and until the elected assembly or the Governor
General withdraw confidence in it or revoke the Prime Minister’s commission
to govern. Strictly speaking, any incumbent ministry could stay in office after
any election — even if another party wins a parliamentary majority —
subsequently meet the new House of Commons, and, finally, only resign after
losing the vote of confidence on the Address in Reply to the Speech from the
Throne. This convention from the early days of Responsible Government
(1840s to 1870s) started to die out once the entrenchment of party discipline in
the late 19th century rendered it inefficient and impracticable. As Eugene
Forsey and Graham Eglington observe, this convention took shape in the
United Kingdom amidst the various oscillations between Liberal Prime
Minister William Gladstone and Conservative Prime Minister Benjamin
Disraeli in the 1860s and 1870s; Disraeli set the instructive precedent after the
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election of 1868 when he decided to resign instead of meeting his inevitable
defeat in the new House of Commons.243 Queen Victoria approved of this
development and regarded waiting for imminent defeat as ‘‘simply a waste of
time.”244

The same convention had taken hold in British North America by the
1870s as well. Thereafter — with the notable exception of Prime Minister
Tupper in 1896 when he tried to pack the Senate and courts with 11th-hour
appointments — it had become universally accepted in Canada than the
incumbent Prime Minister resigns within a few weeks after the election if
another party wins a parliamentary majority, rather than staying on and
testing the confidence of the new House of Commons. In other words, the
electorate, no longer the House of Commons, now in effect decides who
governs in the case of majority parliaments. And majoritarian electoral
systems facilitate majority parliaments. We accepted a key premise of popular
sovereignty 140 years ago, but this concession to popular sovereignty can only
work properly under majoritarian electoral systems and a strong two-party
system. If either or both of those underlying conditions change, then the
convention and default option would also have to change in kind. But none of
these alterations would occur because of a constitutional amendment to
constitutional conventions; instead, this wing of the edifice of the
constitutional architecture has simply remained unoccupied since the 19th
century but could easily accommodate new guests again today.

As such, the old 19th-century convention still exists in narrower form in
minority parliaments, where it makes practical sense and conforms to the
aforesaid principles of forming governments. Inertia, surely the most powerful
force within large institutions, reigns supreme. The incumbent government
remains in office unless another force acts upon it — where either the Prime
Minister chooses to resign before meeting the elected assembly or the Prime
Minister chooses to resign after the elected assembly defeats his government on
the Address in Reply, or else the Governor General would have to dismiss the
defeated incumbent Prime Minister from office. If the incumbent Prime
Minister chooses to remain in office and test the confidence of the new
minority parliament, then the House of Commons should first reject the
ministry before the Governor General dismisses the Prime Minister from
office. This order of events best maintains the democratic role of the elected
assembly and the neutrality of the office of the Governor General.

Premier Clark of British Columbia in 2017 and Premier Gallant of New
Brunswick in 2018 both elected to remain in office and meet the new
legislatures rather than resign beforehand, only to face defeat on the Address
in Reply to the Speech from the Throne. Clark advised early dissolution;
Lieutenant-Governor Guichon refused, thereby forcing Clark’s resignation,
and subsequently appointed John Horgan in her place. Gallant took the more
honourable course and simply tendered his resignation to Lieutenant-
Governor Roy-Vienneau who, in turn, appointed Blaine Higgs as the new
premier. In both cases, one cannot help but think of Queen Victoria’s
observation that this method of dismissing and appointing governments,
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dragging out over several weeks, constitutes an enormous waste of time. While
these recent controversies have provided political historians the media
spotlight as well as some interesting and teachable moments, the revival of
these old conventions at the federal level could generate unwelcome
uncertainty and confusion, especially with respect to the national economy
and stock markets. Emergencies that might occur in between the election and
the meeting of the new parliament would also put significant strain on the
caretaker convention and contribute to a general uncertainty and political
instability.

6. CONCLUSION

(a) The Normative Postulates Underpinning Majoritarian and Proportional
Systems

Ultimately, any electoral system starts from a normative postulate or
presumption of what its purpose is or should be; therefore, to some extent —
and proponents of proportional representation especially refuse to
acknowledge this — the argument for one electoral system and theory of
representation over another relies on a kind of circular logic: the argument for
or against an electoral system depends upon a ethical judgement first and on
an empirical consideration second. If the purpose of an electoral system is to
provide geographic representation and enable the formation of stable
governments that can also easily be turfed out of office when necessary,
then majoritarian systems naturally emerge. Some forms of STV could also fall
under that category. But if the designers of an electoral system devise its
purpose as ‘‘making every vote count” and guaranteeing outcomes and
producing winners mirroring the percentage of popular vote, then they will opt
for some kind of proportional system.245 If the purpose is to represent political
parties, then only party-list PR or MMPR will do.

The Classical Liberal Model of Representation and the Political Party
Model of Representation thus compete over electoral reform in Canada, with
the former favouring STV and the latter campaigning for MMPR. While both
STV and MMPR aim to prevent what proponents of proportional electoral
systems characterize as ‘‘wasted votes” and strategic voting, the difference is
that STV relies on multi-member constituencies instead of allocating seats to
the political parties themselves as MMPR does. Incidentally, STV under the
Droop Quota achieves a more proportional outcome more efficiently than
does MMPR. This is because STV allocates representation based on the
number of valid votes cast in any given election instead of the relation between
the number of geographic seats that a party wins, its share of the popular vote,
and the total number of seats in the elected legislative assembly. Since
proponents of electoral reform in Canada usually claim to care about fairness
and ‘‘making every vote count,” they should probably support STV instead of
MMPR. However, these factors matter not if the goal of proponents of
electoral reform involves entrenching political parties in the constitution and
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giving them direct representation in the House of Commons. Worse still from
the point of view of the Political Party Model of Representation, STV
necessarily encourages competition within political parties which disaggregates
a political party’s powerbase.246 Critics of STV in Ireland, who would prefer
MMPR or pure party-list PR, oppose STV because it remains ‘‘too candidate-
focused and leads to localism”247 — the same critique that critics level at SMP
here in Canada — and encourages voters to vote for their MPs on the grounds
of the effectiveness of their constituency work more so than on party
affiliation. In other words, they despise STV precisely because it proves
insufficiently radical and breeds too much market-like competition. Not
coincidentally, British classical liberals devised and promoted this system in
the 1850s and 1860s.

In contrast, proponents of majoritarian electoral systems like multi-
member plurality, single-member plurality, or single-member majority would
point to the larger purpose of the House of Commons not merely as a forum of
representation but also the body from which the government is derived.
Ultimately, the purpose of the electoral system is and should be to facilitate
this necessary process of forming a government every few years. The Queen’s
business must always carry on, which means that the ministry of the day must
always be able to pass supply through the House of Commons. If the ministry
cannot control the agenda of the Commons and obtain supplies for the Crown,
then either there must be a new ministry (mid-parliamentary change of
government) or a new parliament (fresh elections). The House of Commons
does not exist in order to serve parties; instead, it exists in order to support a
government that can carry out the necessary affairs of state, as a practical
matter.248 Parties evolved in our system so that the House of Commons could
support a government. British journalist Peter Hitchens argues:

The electoral system is not there for the good of the parties, but for
the good of the country. It has two irreplaceable and unique
characteristics. The first is that it provides strong government,

constantly challenged by a vigilant and ambitious opposition. The
next is that it allows the people, when enraged or otherwise
disappointed by a bad government, to turn it out completely.249

Political parties aggregate interests and act as a vehicle with which to form
government. However, proportional representation entrenches and encourages
the disaggregation of interests in the form of multiple political parties which,
on their own, have no hope of ever forming government.250 At best, they can
only effect change by exercising disproportionate influence in a minority
parliament. Proportional representation, especially party-list PR and MMPR,
thus serves the interests of small parties which in minority parliaments can
extort demands from a government in exchange for their support. Under this
view, proportional representation works best in a presidential system of
government, where the people elect their representatives in the legislative
branch and their president entirely separately such that the executive does not
depend upon commanding the confidence of a majority in the elected
assembly. Presidential elections aim to put one person in one office, so they
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cannot be subject to proportional representation but instead only to
preferential ballots or two-round voting as means of achieving a majority
instead of a plurality. But under a parliamentary system, even the coalition
governments to which mixed-member or party-list proportional representation
almost invariably leads cannot produce proportional government. Ultimately,
governing is about making decisions to the exclusive of all others; it is not
about making multiple decisions in proportion to the share of votes that
different parties and their platforms won in the previous general election. As
Canadian lawyer John Pepall says, ‘‘to govern is to choose.”251

(b) The Future Prospects of Reforming How Canadians Vote

Despite a string of failures, lost referendums, and governmental
abandonment since 2005, electoral reform has remained a potent political
force in Canada. The proponents of proportional electoral systems have lost
none of their enthusiasm even as multiple parties that rode a wave of popular
discontent to power subsequently abandoned plans for electoral reform. The
Trudeau government officially abandoned electoral reform by February
2017,252 and Trudeau voiced his own opposition to proportional
representation on the grounds that it would most benefit fringe parties and
amplify ‘‘extremist voices in the House.”253 However, Prime Minister Trudeau
had telegraphed his skepticism of electoral reform, especially of proportional
representation, for weeks before officially confirming that his government
would abandon the project. As early as October 19, 2016, Trudeau extolled the
virtues of single-member plurality to Le Devoir, pointing out that this system
allows voters to hold governments to account and throw them out of office,
and that oftentimes voters wrongly direct their dissatisfaction with the
government of the day to the electoral system itself:

Under Mr. Harper, there were so many people dissatisfied with the
government and its approach, and people said, ‘‘It would take

electoral reform to no longer have a government that we don’t like.”
Yet, under the current system, they now have a government with
which they are more satisfied. And the motivation of wanting to

change the electoral system is less powerful.254

Ultimately, the Trudeau government’s efforts on electoral reform failed by
design. Once the Liberals won a large and unexpected parliamentary majority
under single-member plurality, their enthusiasm for switching to another
electoral system quickly ebbed and faded away. The Trudeau government
therefore built upon the precedents set by the wily Mackenzie King in the
1920s and the ineffectual Paul Martin in 2005: quietly study electoral reform to
death in a special parliamentary committee.255 Worse still, the Trudeau
government never took seriously the constitutional implications of electoral
reform and set an unrealistic goal of achieving whole-scale electoral reform in
time for the next scheduled federal general election in 2019, when 2023 would
have been far more realistic because it would have come shortly after the
redistribution scheduled for 2021-2022. The Trudeau government stated
unequivocally its first and only Speech from the Throne in the 42nd
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Parliament that ‘‘2015 will be the last federal election conducted under the
first-past-the-post voting system”256 and then simply abandoned the policy
anyway.

The Supreme Court of Canada’s ruling in Frank v Canada (Attorney
General) from January 2019 could place a different matter of electoral law in
Parliament’s path: the question of how ex-patriates can vote in federal
elections to the House of Commons, or perhaps even how they should be
counted in the decennial census and taken into account in the Electoral
Boundaries Readjustment Act.257 In the majority opinion, Justice Wagner ruled
that the provisions of the Canada Elections Act preventing non-resident
Canadian citizens from voting in federal elections infringes s. 3 of the Charter
— ‘‘Every citizen of Canada has the right to vote in an election of members of
the House of Commons or of a legislative assembly and to be qualified for
membership therein” — and that they are not saved by s. 1. Those repugnant
provisions of the Canada Elections Act have therefore become unconstitutional
and unenforceable. Curiously, however, Wagner’s majority ruling makes no
reference at all to s. 51(1) of the Constitution Act, 1867, nor to the Electoral
Boundaries Readjustment Act, nor to the fact that Canadians vote in single-
member districts.258 Justices Côté and Brown wrote a scathing dissent which
looked not merely at s. 3 of the Charter in the abstract ideal-type but also
within the context of a parliamentary system of government in which elected
MPs represent single-member districts.

Under our Westminster parliamentary system, then, Canadian
electors vote for a Member of Parliament (specifically, a member
of the House of Commons), who serves as the representative of the
electorate in a geographically defined community. [. . .] At

Confederation, this regional nature of the composition of the House
of Commons was constitutionally entrenched (Constitution Act,
1867, ss. 37 and 40). (Although s. 40 is now considered spent,

Parliament continues to provide for electoral districts under the
Electoral Boundaries Readjustment Act, R.S.C. 1985, c. E-3 [. . .].
While Parliament, as the aggregate of its members, represents ‘‘all

constituencies, all of the territory, all parties, all interests, all citizens,
all inhabitants” [. . .], the s. 3 voting right is premised upon electors
voting for a representative of their community. 259

If Parliament decides to legislate affirmatively and declare an unfettered
right of non-resident citizens to vote in federal elections, then it would have to
consider amending the Electoral Boundaries Readjustment Act to take them
into account, or perhaps even how they are counted in the first place, by
passing a constitutional amendment on the decennial census clause in s. 51(1).
If, for instance, Parliament wanted to distinguish between how ex-patriates,
Canadian citizens by descent who were born abroad and who never had a
home riding, could vote and, resident citizens vote, it could pass a
constitutional amendment altering the rules under s. 51(1) of the
Constitution Act, 1867 and an amendment to the Electoral Boundaries
Readjustment Act in order to establish at-large province-wide electoral
districts for non-resident citizens, or somehow organize those districts within
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the province, such as by grouping them with several municipal districts. This
could follow the model of Alberta’s and Saskatchewan’s at-large, province-
wide districts in their provincial general elections of 1944 for military
personnel serving and fighting overseas during the Second World War.260

But Parliament alone could not create at-large electoral districts for non-
resident citizens which cross provincial boundaries, nor could Parliament
alone establish overseas constituencies along the French or Italian models,261

because these latter frameworks would violate s. 52 of the Constitution Act,
1867. Only a constitutional amendment under the General Amending
Procedure could promulgate such districts not grounded in one province
alone.

Electoral reform will remain a salient political issue and will become a
more potent force at the federal level if a province successfully switches from
SMP to a proportional system. And if federal electoral reform does gain
traction again, policy-makers should consider its full historical and
constitutional implications — both in terms of the constitutional amending
formulas and the constitutional conventions underpinning Responsible
Government — and think carefully before attempting to implement it. The
electoral system most certainly does have much to do with the Constitution of
Canada, both in terms of the constitutional amending formulas and in terms of
the constitutional conventions underpinning Responsible Government, though
Parliament alone could probably enact STV or a limited form of MMPR
under a Section 44 Constitutional Amendment. The most important factor
remains political will.
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100 Stéphane Dion, comments at the Canadian Study of Parliament Group’s

Fall Seminar, October 12, 2011.
101 Colomber 2008, at 561.
102 Janet Ajzenstat et al., eds., Canada’s Founding Debates (Toronto:

University of Toronto, 1999) at 103-122.
103 Ajzenstat et al. 1999, at 115.
104 R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, at para. 117.
105 Ollivier 1962, at 197.
106 Ollivier 1962, at 175, 179.
107 Ollivier 1962, at 185.
108 Ollivier 1962, at 187.
109 Ollivier 1962, at 181.
110 Michael Pal, ‘‘Constitutional Amendments After the Senate Reference

and the Prospects for Electoral Reform” (2016) 76:2 Supreme Court Law
Review 394.

111 Peter Oliver, ‘‘Canada, Quebec, and Constitutional Amendment”
(November 2000) U.T.L.J., at 533-535.

112 George Drew, ‘‘Redistribution Committee”, Debates of the House of
Commons, 21st Parl., 6th Sess., Vol. I (April 21, 1952) at 1434-1437.

113 Ibid., at 1437.
114 Michael Pal, ‘‘Fair Representation in the House of Commons?” (2015)

J.P.P.L. Special Issue, The Informed Citizen’s Guide to Elections, at 40.
115 M. Pierre Paquette, « Motion de l’opposition — La représentation du
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